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Foreword 


A ll three Icvds of government — local, 

' State, and Federal — are now concerned 
with the common problem of maintaining and 
improving our basic soil resources. The suc- 
cess of the program.? of each affects the success 
of the programs of the others. 

At the State level, work is now proceeding in 
a variety of vital categories of land u.hc. In the 
course of the la.st decade, a number of State.? 
have pioneered the field of rural zoning. Olliers 
have been engaged in definition of rights under 
their water laws. More recently, a now instru- 
ment of local initiative, to carry out measures 
of soil and water conservation, has been pro- 
vided for the fanners of most Slates in the soil 
conservation district. The close relationship 
between tenancy and soil cxliaustion lias led 
various Slates, in the Corn Belt and the Cotton 
Belt alike, to consider the condition.? under 
which land is rented. Since the property tax on 
farm land is the main aoiircc of Hup})ort of the 
various units of government in rural areas, 
interest in good land use and intcrc.?t in local- 
government structure have incron.sed together. 
States arc reviewing procedure for the Lreatinent 
of rural tax-delinquent lands and making 
arrangements for purchase of certain tracts 
and the development and management of 
publicly owned areas. Forest management, 
with its direct effect upon run-off, is immediately 
related to land use; various States arc turning 
attention to management for sustained yield on 
private forc.?t lands at the same time that the 
whole subject of management of public and . 
private forest.? is being canvassed by a Congres- 
sional committee. 

In all of the 48 States, legislation on at least 
some of these topics is now on the statute books. 


Each law has a single specific object; with re- 
gard to that particular object, it is complete in- 
itself. But at the .same time it i.s a part of a 
larger witole; taken together, the various laws 
on these topics in force at a given time form the 
legal framcw<irk for good land us<‘ under the 
conditions of the Stale wlun’c they are found. 

In some of the States wliere .statute.? fostering 
good land use arc now on the Ijook.?, alteration, 
redefinition, (»• cxi)an.?ion of their ))urpose i.? 
under consideration. In other Stales, where no 
laws arc now in effect on some of the topic.? just 
incntiouod, public interest in one or juorc of 
the.?c prol)leins has retichcd a stage where legis- 
lative action .seem.? imminent. 

This report lia.? l)e(!n pre|)ared in response to 
that interest. In each of its cluipters, available 
material is analy/ed in the .sainti order, answtu'- 
ing the (picsilons: Wlial are live outlines of the 
problem lliat has led the citizens of certain Jireas 
to take action through government? What are 
the main provisions of the slaliUes so fur sulopK^d? 
What consideralitm.? pertaining to poliey, con- 
sliuilionality, admlnistrtitive efiicijine.y, does llu,? 
cxperumcc .show to he pertinent to tlu5 drafling 
of a .stiiisfaciory statute? 

'I‘hc problems reviewed under lhe.se lieadings 
arc Stale problems. But their sueee.ssful solu- 
tion will go far to solv(^ some of the national 
l>robIcms with which this Department is con- 
cerned. The collection of material contained in 
this report is therefore offered as the ,D<s|)ai't- 
incnt’a conlributu)!! to a related work tliat 
closely |)araHe).? its own, hut a work in whieli 
initiative lies with the Slates. 
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Introduction: What This Report Is About 


T ins Riii'ORT discusses certnin outstanding 
items of Suite land use legislation that are 
essential in a well-nmnded program for pro- 
moting wise land use in the United States. 
Every student of land use pidicy knows that for 
constitutional reasons, for administrative rea- 
sons, and for retisons inherent in our democratic 
system, government in the United States can- 
not do its part in enabling and helping tlic 
Amerietin people to aelnevo a iirosiievous, per- 
manent, conservational agriculture ilirough 
national legislation alone. The National Gov- 
ernment, the 48 State governineuia, and lltc 
loeal governments of counties, soil conservation 
districts, water conirol districts and the like, 
each ne(;ds to legislnttj witliin its [U'oper s|)herc 
if tlie necessary institutional tools for liringing 
about and maintaining ilie liest land use are to 
be i)rovi(led. 

Within tlie last 15 years, an<l particularly 
within tile last 8 years, a large and significant 
development has taken place in national agri- 
cultural Icgi.slatioii. I’hese same years liavc 
also seen a marked expansion in the adoption 
by State legislatures of land use programs that 
only the several Slates can constitiUionnlly 
adopt, and this process Is likely to continue. In 
this publication is collected economic, adminifi- 
irativc, and legal material bearing upon the 
foremost measures for State land use legislation 
now being widely discus.scd. 

Some vehicle for pooling the group wisdom 
developed by Slates in their land use jirograms 
is desiralilc. Part of this wisdom is now ex- 
changeable tlirough comparison of existing 
Iaw.s. The rural-zoning laws in force in nine 
States provide a rather extensive pattern in the 
field of zoning. The New Mexico Ground Water 
Law provides a pattern in its field. Statute.^ in 
force on some of the other topic.s here discussed 
also present wcll-workcd-out patterns. But 


copying of Icgi.slation from Stale to Stale may 
have its pitfalls; the first slaliuc that ha])])cns to 
be adopted on a particular topic may not be an 
adequate version of the necessary law. On the 
other hand, no model law is likely to be suitable 
in all of i(.s provisions for a jiarlieular Slate - 
for instance;, Stale, procedures for ])ublic acquisi- 
tion of tax-delinquent lands imi.st obviously 
take account of the complex legislative pattern 
that already exists in the particular State. 

What those engaged in tlie prcjiaration of a 
land use program are likely to find most useful 
is therefore a comi)arative analysis of the best 
tlionglu on the sulyeci together with a digest of 
the techniques in current use. Such an analysis 
can call attention to factors that may well lie 
taken into nccoum in the pre])aralion of a law 
and to atlmlnisiralive procedures that have been 
found appropriuie in putting laws Into clfeet 
It can likewise warn against what have betm 
found to be con.siitulionaI pitfalls. It can pro- 
vide suggestions for sections of a law which can 
then lie fitted into the statutory provisions of a 
particular State; suggcislions, for insumcc, as to 
good procedure for foreclosing a tax lien with 
adequate provisions for notice, hcaring.s, and 
the like. 

It is a commonplace that efforls to obtain the 
best land use in rural America face a vast com- 
plex of problems. Since the proifiems them- 
sclvc.s arc spread over a vast area, programs that 
seek to deal with them must be capable of 
flexible adjustment to local varinlion.s. 

This is a big country: 48 States; 3,030 coun- 
ties; 130,000,000 people, There arc 1,900,000,- 
000 acres of land in the United States. Of these 
415,000,000 are arable acres. The potential 
resource of cultivable land, under the best 
soil-conserving practices, is close to 450,000,000 
acres. 

Our continental area is divided into 76 major 


XI 



drainage areas. Superimposed on these drain- 
ages are 1 3 major type-of-farining i-egions. They 
are usually referred to as the mixed-farming 
regions, the fruit- and mixed-farming regioiw, 
range live-stock, wheat and small grains, the 
Dairy Belt, the Corn Belt, the general-farming 
regions, the Cotton Belt, the .sclf-sti/rieing areas, 
the special-crops regions, tobacco ami general 
farming, truck regioas, and the nonagricuhnral 
areas. Within thc.se 13 jnajor lyj)e-of-farming 
areas, more tlian 100 impoHant suhregions can 
be isolated. 

The United States embraces williin its con- 
tinental borders areas of cxees-slve Immidiiy and 
areas that are arid. Much of onr land re(|ulrc.s 
drainage; much requires irrigalion. W<; have 
vast treeless plains, and watersheds that are 
massively (imbered. 

Although problems of ei-osion, of Hoods, of 
submarginal lands, of isolate<l seiileimnu, of low 


farm income, of resources lnade((na(o lo stipporl 
the population dependent on them, arc unnr. or 
less common to the whole of onr area, (he com- 
binations in which these problems occur vary 
from State to State, and locality to harality. The 
outstanding need of agrieiiltural administration 
in the United States is, therefore, the. close ad- 
justment of National and Slate progranw to ilui 
particular comhiualion of problems found in a 
given county or sultwaterslntd. 

Within a single area a witole set of problems 
may coexist. Kiusion, niMHl-s, thistsiornis, low 
farm income, subniarglnal lands, isolanul scuile- 
ment, distance from markcl.s, poor rojuls, badly 
organized school distric.is, Itiek of infonnaiion on 
the part of the farmers, inadequate hospitals, 
maldistribution of income, many farms too small 
for economic operation, some farms much larger 
than they need be for economic operation, pre.s- 
surc of population on rc.sourccs greater than (he 
resources can suj)port, insecurity of oeeupmicy 
with overmuch dependence upon sharcc«>pping. 
expimted farm labor, overgrazing, clear-eut 
slashing of timber supply, inadequate use of 
fertilizer with resulting loss of soil fertility one- 
crop farming-all of thc.se may Ik; found in the 
closest sort of interpenetration within single 
drainages or type-of-farming arca.s. ' 

As a matter of fact, our names for these prob- 


lems ])rovulc ihnn wiili '.rp.nMir iiii-niiii,..; tlin 
arc (jdilc ,Siiii[>t\- lirc.iiric w,. 

ditrcienl names Idc ilicni, ii is nni (me ih.ii j};,- 
problem of ciosinn i;; a (hint' scp.ii.io- .im] 
fr<mi flic pioMctn nl (tnuii:;, 'I'he |)|iy.;j,..|| 
.social, and i-cimornic cvciiis oi dni nnivcisc ;i|,! 

l<H> plcx tor flic liimian oiind i.i |,e 

deal with die wbolc .ii all liinci, \\'e 
I»cl|cd, ihcirloiv. In IihmI. ii|> die uliole j||(,) 
maiiagcablc pans. Ii is iiaiin.d di.o wlictiwo 
have come lo midcisi.iuil nm- nl (hrsr mari.ii'c. 
able pans lo some cMi-til we icc-nd ii .e; ,i scpi. 
rate iicm dial wr c.m i'.nl.iic tmin die n’si, 
IlHiccd, for ccnaiii pinpuM s \ee , .m isnl.aie i| 
Bill liaving s<'p.n.i(cd nni ■arii;l'' I'lnMcms, wc 
tend lo rormnl.iic ncp.ir.ur' snliniiMis Inr il,,.,,, 
and lo picpaic .scp.ii.m- M.irnif, dc.dini; wiili 
them. 

I.c(;islal(iiivi maially insist M|inn picp.n aiinn of 
scparaicsialnlcs I'oi scpai.ih- iimis. In thai 
ibcygcl a grip on wh.ii b.in in he done. I heieis 
also a legal reason Im banilliitf; pmlileni.s !][((' 
ibese a.s ihongb ibey wen- .separate itemii, 
The ci.nsiiinilmn of nearly all the Stair's pmvidr 
11 h-fddilive bill .shall c.Mif.d,, ntily a sinult; 
snbjeei. I .cgislaiines and nmi i'i .ue m a-iisiomnl 
to regard niral /oning, t iiriimi eimiinl, l[nii<| : 
eontiol, ta.sdeliminrtiey, hmil smili'tiieiu. iieald,^ 
ns .tepaiale .'mbieein, A single lejpslaiive 
bill, therelore. emitnif deal witli a innnln'i' nf , 
llie.se in lamibiiiation, 

Bill lie, spile ihr i onvrnienee ..f bi raUiif; down 

an uhinaiiageablr wlmle 

pJH'tH, il we waul lo Ijc etln live in ■..■Iving nm' 
land use problems, wr niusi never pn mil mir- ' 
selve.s lo lose sigbi of ib.-ii ioieitrlaiinn, hi 

''"‘b "" ‘>'.r lai.o or raiM II o( even ! 

whhiii a waieisbnl as a wlmlr. iln- rmann pmb- 
lem doe;, not .oneroiram in one (.i,,,,., while 
tiu* Hood control |.rohleo, ... eupir-, aiioiher, il.r 

;<'n«'ncy pn.bl.an a ibiul. the ovngra.din; pn 

lem alnnrib. i Inwevrr eonveoimi .sni b a wn.I.I : 
nuglil be l.ir rarm.T.H, land m,.- plaim. rs, ami 
pnigram adiiiinisiraior.s. il.ai is not the naime 
01 (be world in which we live. 

h)MhrNmi,,i,i,lf;„vnimir,it nl.mc 

camiol provide ihe insiihuional (....Is needed in 
help Holye these problems. As will Im ilisruMnl : 
more fully bdow. om- National (lovr-nimem is a 
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Govcrnmcnl of limited delegated powers. Many 
of the things that need to be provided by legis- 
lation, if good land use is to be achieved, arc 
outside the constitutional ixjwcr of the Federal 
Government. If there is to be legislation on 
these sul)jecls at all, tlierc^forc, it must be legisla- 
tion by the several State gov(u’nments. 

It is too ])I}un to need argument that Ameri- 
cans must look to their Stale and local govern- 
ments for much of (he legislation they need to 
imphiinent them with tools for eireelive work in 
a land use jn’ogram. Tlu^ main burden of this 
l)()ok, therefore, is to discuss the most significant 
of the land use legislaliv<^ programs to which 
States and localities have given their attention. 

SlONIiaCANT StATJ': AoinF.Vl';MKNT.S 

In an atidress to tli(5 48 Stat(; Govcrnor.s, at a 
meeting of the Gown'nors’ CIonrereiKic in Ou- 
lutii, Minn., on June 5, 1940, Gov. M. OUMbret 
'I’ownstmd of Inrliann, speaking on The Place of 
the State in ti I, and Use Ih'ogram, pre.scnlc<l a 
summary of recent Slate achievements in land 
use legislation. 'Vhe following is quoted from 
Governor Townsend’s address: 

Now, the first tiling I want to cniphasl/e on this puinl 
is that (Im’ltig roccat years ilia .Siam lcfp8tuntra.H have 
hdiin very active In meeting llieir share of dim rcHponni- 
lillity. Lot me sctcci a few llIuslralionN, oua-o or lowi at 
riuulian. California, for cxain|)lci, lias coiUdhulcd 
inucli to (lie development of the law of water riKhi.s, (ih 
well an to couiuy planning and zoning. Wiiicoi).iin has 
pioneered with regard to rural zoning an<! the foroHi 
(n’op law. 'J’he gnniiul wnier law of New Mexico Is 
being urged upon Ollier .Stulc.H an a model piece of legis- 
lation. OiUo has adopted a foro.st (ax law and a recent 
statnie authorizing ilic .Stale to ac(|nirc ciivonicnlly lax- 
delinquent laiuls for comservallon purposes. The receni 
county coiiHoliilaiion legislation and several coiiiiiy 
zoning enabling acts show that Tennessee is active in 
this field. 

A county zoning cnaliling act was recently ItUrudneed 
Into the KciUncky Icgislainre, and I am informccl (iuu the 
Governor of Kentucky has either recently appointed, or 
has announced die proposed appointment of a Governor’s 
Committee to study farm tenancy. Pennsylvania has 
adopted a county planning and zoning law. North 
Dakota 1ms adopted legislation concerning (he reorgani- 
zation of county government and a grazing associaiion 
law. The legislature in Oklahoma has considered legisla- 
don dealing with landlord-tenant relationships on (ho 
farm, South Dakota has adopted a county land man- 
agement act, and a grazing association law. 


Most of yon, i am sure, arc informed about the jjionccr 
work done in New York on the administration of tax 
reverted liinda in forest nrcjas, anti some of you may know 
about the recent law permitting counties to utilize a 
strciam-lincd procedure to foreclose liens for dcHnqiicnl 
taxes. The Kansas legislative eouiicil is at work on 
legislation to encourage the rclircincnt of submarginal 
crop lands to grass. Colorado has a plnmiing and zoning 
act. Arkansas is making a study of landlord-tenant 
relndonslups, Mi.ssom'i has csta!)Iished a Conservation 
Commission. Montana has adopted a grass conservation 
tact as well as legislation making possible Ijctter adminis- 
tration of comity hinds. The forest tree exemption law 
of Conncclicnt is a significant milepost. Georgia has 
enabled several of its counties to adojjt rural zoning. 
The Governor of Iowa has appointed a Pnrm Tenancy 
C!oiniiiis.Hioii. The legislalure of Maine luis provided for 
the economic organization and financing of govcnimeiit 
in the unorganized territory of the State. Michigan has 
been one of the pioneers in rural zoning and the adminis- 
Iration of inx-dcUnqnent lands. Minnesota, loo, has a 
rural zoning law and has recently improved methods of 
acquiring Stale lax titles. North Carolina has recently 
revised iu tax collection procedures. Oregon 1ms a 
reforcstatum law and a recent statute fiiciliiatlng school 
tlistricl reorganization. 

In my own .Stale (Indiana) in 193.5, wc adopted a 
county planning and zoning act, and in 19.39 a law 
authorizing (he State Dcpartmoiu of Conservation to 
actpiirc lax-dclinqiicnt lands ilmi cannot be sold at tax 
sale, and to utilize these lands for conservation purposes, 

In addition to all this, 3[) States have within the last 
'I years adopted soil conservation district laws i)allcrncd, 
in mo.si cases, after a .Siantlard State Soil Conservation 
Distrlcls Law which was cooperatively worked out by 
^•cpresenlallvc* of various Suite agenolus and the Utillcfl 
States Deparimeni of Agricultnro. Under those laws 
nuH-e tlmn 300 soil consorviUltm districts have alroady 
l)ccn organized on (he basis of pelUluns signed by farmers 
asking for (lioir organization and aflor the lioldlng of 
roferenda in which farmers have hulicated, in most cases 
l»y overwhelmingly large majority voles, that they wel- 
come tills {ip|MirlunUy to organize tUftinsolves for the 
administration of their own erosion control and soil 
conservatkm programs. One of the major agencies of 

the United States Dcparlinenl of Agriculture the Soil 

Cunscrvatlon Service- -is devoting more and more of lis 
personnel and funds tu facilitating the operation of these 
dUlricta. 

This long list, which I have delilicrntcly extended in 
order to cinphasizc the significant accomplishments ofthc 
Slate legislatures in this field in recent yeans,. Is only a 
random selection among many more items that could be 
mentioned ♦ * ♦ 

Governor Townsend followed hw summary of 
recent achievementa with a call for new action, 
saying, 

I am not specially concerned, however, to spend my 
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time today encouraging you to rest on your laurels. The 
clear fact remains that there is a great deal more of State 
legislation and State administration in the field of land 
use that we have not been doing, but that we ought to 
undertake and to administer. 

State Legislation in Our Government 
Structure 

Considering the place of State legislation in 
our government structure, it is important to give 
attention to the respective constitutional powers 
of the National Government and of the State 
governments under our Federal structure and 
to the relationships that exist between the vari- 
ous types of State land use legislative programs 
now being widely discussed. 

constitutional requirements 

First, as to the distribution of governmental 
power within our government structure: The 
Federal Constitution establishes the United 
States as a government of limited, delegated 
powers. The United States may exercise only 
those governmental powers that are granted, 
expressly or by necessary implication, in the 
Federal Constitution. The several States, on 
the other hand, are governments of inherent 
general power. They may exercise any govern- 
mental power that is not forbidden them, either 
expressly or by necessary implication, in the 
Federal or the State Constitution. Thus a 
Federal statute must be demonstrated to be 
within governmental power by language con- 
ferring the power; a State statute, by contrast, 
must be deemed to be within governmental 
power in the absence of a definite prohibition 
of the exercise of such power. 

Because of the general governmental powers 
inherent in the State governments, it is impossi- 
ble to draw up a complete list of the govern- 
mental powers that the States may constitu- 
tionally exercise in the field of land use legisla- 
tion. Since they may exercise any power not 
forbidden them, it is more to the point to at- 
tempt to draw up a list of the prohibitions that 
the Federal and State constitutions impose 
upon them. If a particular land use measure 
that a State legislature has under consideration 
does not fall within the terms of any of these 


constitutional prohibitions, its constitutional 
validity may be safely assumed. 

The Federal Constitution ^ imposes three 
principal limitations upon State governmental 
action: 

(1) No State may “deprive any person of 
* * * liberty, or property, without due 
pi’ocess of law.” 

(2) The proceeds of taxation may not be ex- 
pended upon other than a “public purpose.** 
(This limitation has been derived by the courts, 
not from any express provision of the Federal 
Constitution, but as an implication of the pro- : 
vision that no State may deprive any person of 
property without due process. Many State 
constitutions, however, make this limitation 
explicit.) 

(3) No State may “deny to any person within 
its jurisdiction the equal protection of the laws-’* 

The State constitutions generally repeat these 
three limitations on the exercise of governmental 
power. Many of them impose additional limita- 
tions, of which the following four are the most 
general and the most important from the viow- 
point of the particular types of legislation with 
which this book is concerned. 

(1) All but a very few of the State constitu- 
tions, expressly or by judicially derived implica- 
tion, prohibit delegation of power from one . 
department of the Government to another, and 
invasion of the respective spheres. 

(2) The constitutions of 10 States prohibit 
either the State or political subdivisions of the 
State, or both, from engaging in “works of 
internal improvement”; or impo.se limitations 
on such action. 

(3) The constitutioiis of 45 States prohibit the 
“lending or donating** by the State or political 
subdivisions, or both, of credit, money, or prop- 
erty to or in aid of private persons. 

(4) Nearly all the State constitutions require 

1 This discussion does not attempt to present an ex- 
haustive list of the constitutional limitations. Only 
those that are specially relevant to the types of State land 
use legislation discussed in thisreportare referred to. For 
a fuller discussion see Philip M. Glick, The Soil and Tlic 
Law, Journal of Farm Economics, pt. I, May 1938; 
pt. H, August 1938. For a general discussion see W. W, 
Willoughby, The Constitution of the United States, 
second edition. 
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that acts of the State legislature shall be limited 
to a single subject, and that the subject shall be 
adequately expressed in the title of the act. 

It may be said, in general, that when a State 
legislature wishes to adopt land use legislation it 
must be sure that the bill under consideration is 
reasonably clear and complete; covers a single 
subject and expresses that subject adequately in 
the title; does not delegate ‘^legislative power** 
to administrative officers or to the courts; does 
not deprive any person of liberty, or property 
without “due process of law”; does not deny to 
any person “the equal protection of the laws”; 
docs not involve the expenditure of public funds 
for purely private purposes. 

State land use legislation may provide for at 
least three types of governmental activity by the 
State and local governments: 

(1) Direct administration of lands by a govern- 
ment agency. Instances — State or community 
forests and parks. 

(2) Public regulation of private land use. 
Instance.? — rural-zoning ordinances; conserva- 
tion ordinances adopted by soil conservation 
districts; statutory requirements applicable to 
farm leases. 

(3) Payment of subsidies by a governmental 
agency on the condition that particular land use 
adjustments arc made, A familiar instance is the 
assistance given by a soil conservation district to 
a farmer who has agreed to follow a 5-ycar 
conservation program on his farm. 

Police Power eirid Due Process 

It is therefore pertinent to examine the content 
of some of the constitutional provisions just 
summarized in terms of these types of activity. 
Just what is meant by the “police power” and 
by the phrase “due process of law”? The re- 
quirement of due process protects the indi- 
vidual from unreasonable and improper inter- 
ference by the State with his freedom to carry on 
operations upon the land he owns. That the 
guaranteed freedom is not absolute is clear from 
the use of the adjectives “unreasonable and 
improper.” The State may regulate private 
land use, or other private conduct, where 
necessary to protect and promote the public 
health, safety, morals, or welfare. This pro- 


tective power is traditionally called the “police 
power.” 

On March 5, 1934, in its decision in the 
Nebbia case sustaining the New York statute 
regulating milk prices, the Supreme Court of 
the United States stated the relationship be- 
tween due process and the police power: 

Under our form of government (said the Court), the 
use of property and the making of contracts are normally 
matters of private and not of public concern. The 
general rule is that both shall be free of governmental 
intcrfcrcrtec. But neither property rights nor contract 
rights are absolute; for government cannot exist if the 
citizen may at will use his property to the detriment of 
his fellows, or exercise his freedom of contract to work 
them harm. Equally fundamental with the private 
right is that of tlie public to regulate it in the common 
interest. 

The Court then dehned “due process,” saying, 
“And the guaranty of due process, as has often 
been held, demands only that the law shall not 
be unreasonable, arbitrary or capricious, and 
that the means selected shall have a real and 
substantial relation to the object sought to be 
attained.” 

In the past the courts have sustained various 
types of regulation of private land use as a 
proper exercise of the police power. They 
have held valid statutes designed to conserve 
natural resources (including the soil, fish and 
wildlife, gas and crude oil), to conserve the food 
supply, to prevent the spread of cattle and sheep 
diseases, to develop, reclaim, drain, and irrigate 
lauds, and to protect the public water supply- 
on the ground that each, in its own way, would 
promote the general welfare. Among the regu- 
lations held valid for these reasons have been: 
Prohibitions of the waste of gas and crude oil; 
a requirement that owners of forest land remove 
brush and debris likely to cause fires; the re- 
quired destruction of trees to prevent spread of 
cedar rust, San Jose scale, the “yellows,” citrus 
diseases, and apple scab; the required destruc- 
tion of wheat crops because of the presence of 
com borers on cornstalks in wheat fields; the 
required dipping of slaughtered or diseased 
sheep and cattle; and regulation of livestock 
grazing within 300 feet of streams feeding a 
municipal water supply. 

Other attempted regulations of private land 
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use have, however, liccn held invalid as in- 
volving a deprivation of property or libcrly 
without due process. One State court thus 
held invalid certain limitations on the diversion 
of surface waters, and another court held 
invalid certain State limitations on cotton 
production designed to maintain cotton prices. 

Uses of Public Funds 

The constitutional provision that cxiicndilures 
of public funds must be for piildic rather tiian 
private purposes, means what it says. It is 
true, of course, that wherever particninr W(trk 
has to be done by a Gtwcrnincnt agency ui>on 
privately owned land, as in the cn.se of work 
done in an erosion control, flood control, or 
forest maintenance program, some individual 
landowners may receive private benefit from 
the work. The rule that the courts have chwel- 
oped to meet this difficulty says merely (hat 
where the benefit to the individual is incidental 
to the object of achieving a benefit to the general 
public, the expenditure will be held to l)e for a 
public purpose. 

Delegation of Power 

The general rule against delegation of legisla- 
tive power is simple; but its appllctdion the 
concrete instance is frequently diflicult. The 
courts say that the legislature may not delegate 
to others the power to legislate. But innsinueli 
as it is manifestly impossible for the leglHlalure 
to anticipate every conceivable Hiiuaiion (hat 
will confront the administrative oflicci’s, and to 
define the rule to be applied to each siUintlon, 
the general rule has come to lie qualified tis 
follows: The authority to prescribe administra- 
tive regulations to control application of the 
statute to particular instances, as well os the 
authority to determine their applicability in 
particular cases, may be delegated by the 
legislature to administrative officers; but the 
statute must contain specific “.standardB” to 
guide the administrative oflicent in formu- 
lating the regulations and determining their 
applicability. 


Kqml Protection of the l.<nvs 

Vederal aiul <'<mMiiuiioiiH (h-i-lai'r thai 

no Slate may <lrity inaiiy piuiiou ‘'ilm (Mpiiil pio. 
lection of (lie liiw;<,” 'I bis in (he piiui iple of 
unifijrmliy in lei’inlalitm. By cjiiahlinltcd rule, 
lherei|tiife<l iinifnniiiiy isfitilmiaiuial i a(ln‘rdiim 
formal. All p<T!(nji» jiiiiiilarly .'•iiiiaicd iliai is, 
of the «ame reh-vanl < lan.'i or rin itinniaiu cs 
mml be lir.ucd alike. I ‘ta'inilieadnn, with 
diHereiUhit (leuinu'iu by ela-mii, ia mil pro. 
Iiihiled- it luuni. Imwi vci', b.ive a !ai))!iiiinii!il 
relation to llte end beiufr -loiiftlu. l‘‘nr tax ptir* 
|)OHC.s, the courts liave aitupU'd a none liberal 
rule of permijisilile I'l.inniru aticm (ban I'm regu- 
latory |>uijM*seH, but even lur refpilatmy pur- 
poses the legislative jtiilitnient an in wbal class!- 
flealioii is iHutessary is tuiiiaDy lenpei led by ilui 
eoui'ts. 

Statutes l.miled to One .S*(//>/rt7 

Allhougli the State ninniitiuinns icjpnie that 
a statute shall tie liiniletl in a nini'le .'intijeci, it 
pretty well settled timi llie reiiniri'niem hi not 
violated wlien liu' matnie dealn vvitit ime central 
Kubjeel. mailer, aiul every prnvhiimt nf the act 1 h 
perlineiil to dial subject mallei', ’i'lie ciinriN 
have lieltl, fur example, iliai a stainte which 
autlioi'i/.ed the creadmi nf new irclamatimi 
dlslriets may also validate ibe bmuhi nf rxinliiig 
distrielK, and that a .staime ctr.iiinK the emm 
mi.ssiuii form of gnveinmrni hn l iilen may c«m. 
lain provisions on all matteis nnnaltv cmmecied 
with a etaniueliennive plan of city >o»vi’iiimeni, 
and may eonirr varlnus lype.n nf pnwns upon 
die eities. 

To (he drafitT nf a slaime ilie'ii- i nnntimiimial 
guaranlees al limes appear as meie obstacles 
to lu« work. iMindameniidly, bnwever, tbese 
gimranicefi are pan nf the rampartH nf demtr- 
racy. Witli care, ami with Irgrd arisisiance in 
bill-drafling, nnne nf tlirse gnaranirrs neetl 
stand in the way tif rifeedvr fmnmiaiinn and 
admiiUHtradnu nf .State land Ufii* proMiams. 
They will serve, rallirr, in snpiMa i and Idrilfy 
govcrnnieiual action In a demwaat y. 



laoirr major rYPi’.s or state i.ani> use 

I,K(}ISI,ATION 

Tlio thinking and discussion of the last few 
years have served to throw into prominent relief 
eight major items of State land use legislation.® 
This l>ook will tlevole a chai)ter to each of the 
eight items, indicating what land use maladjust- 
ments rccpiire correction, what pliysical, social, 
and economic, facts nilate to (he maladjnsments, 
what measures arc in force or being considered 
in the various States in respect to the situation, 
and what administrative, policy, and legal eon- 
sideralions affect the ha'innlation and adminis- 
tration of the statute, or statutes, required. 

It is prohalile ll\at every vStatc will havti speeinl 
hand UH(*. legislativ(i ])ro|)osal!i on its agenda for 
its own speeiiil prolilems, hnt eiglit major meas- 
ures that are ju'obably of interest to nearly all 
the States are: 

(1) A State rural-zoning eimbiing act that 
autliori/es emmlies and other apin’oiirlate local 
units of governmtMit to adopt rural-zoning 
ofcllnjinces. 

(2) A grottp of statutes to improve the work- 
ings of the water laws, parlieularly in the 
Western States, to promoU^ <dliei<nU and con- 
servational use of wahT, predtahly inoludhig new 
legislation dealing wUli the conservation of 
ground-water supi)lle8. 

(3) T.egislalion along the lino.q of the soil e<m- 
servaiion tlistrict laws now in effect in 3H 
Slates. 

(^l) Revision or auiplificaiion of fann-lena«ic.y 
law. 

(.I) A statute or suitutes offering a ]>roct*dui-c 
for revising the structure of rural itwal imils (»f 
government. 

(6) f-egislalion to simplify existing proctxlurcs 
for the collection of delinquent taxes and the 
jicquisition of a reasonably sound State or county 
title to chronically tax-delinquent lands, 

» A ninth major item i)r SinlR Iniul use Icglslnllon ia lo 
providfi for corisorviuion and proper uUHzntfon of pri- 
vately owned forest lands. That 8ni)icct h not dlscuMcd 
in this report Ijccatisc a Joint Commlucc of the United 
Slates Congress is engaged in making a comprehensive 
invcaligalion of this Held. It has held Itcarings In various 
parts of the United Stales, and Its report has not yet been 
submitted. 

2ooino*’*"n — a 


(7) Provision for State purchase of lands in the 
interest of land use adjustment. 

(8) Authorization of an appropriate State 
agency to examine and classify lands that come 
into public ownership through tax delinquency 
or other involuntary routes; to make again avail- 
able for private use lands found to be appropri- 
ate for that use; and to administer the remainder 
in accordance witli their best use, 

IN'natlXXIKINO I'UOUl.EMS INTKUI.OOKINa 

soi.irnoNS 

The nec<l for eoinmon i)lnnning and coopera- 
tive administration is particularly clear in the 
case of the eight measures here diHcnssed. Is 
soil erosion, for exam])le, a serious in-oldcm in a 
particular area? If it is, the obvious attack upon 
it would be to encourage changes in mctliod of 
land use, and to crctite the ai)i)ropriate adminis- 
trative institutions that: will facilitate the adoj)- 
lion of the changed techniques. But frequently 
die methods of land use arc procluels of the forms 
of land tenure. A tenant who is not sure from 
yesir to year how long he will remain on the 
farm cannot plan {ind carry into effect a system 
of farming calling for any substantial postpone- 
ment in securing return.s from his farming opera- 
tions. Without active participation by his land- 
lord in his management of the farm, he may be 
under great iiressure to exploit the land for cash 
crops, regardlttss of how much erosion hi.s type 
of farniitig ixiny protluce. 

Similarly, the victim t)f heavy investment in a 
high-priced farm with higli fixed financing 
charges, or high levels of taxation, may fee! 
himself forced lo follow a. system of farming that 
will give him as much current income from the 
farm as possible -again, regardless of how much 
crasion his type of farming may produce. 

Clearly, then, to .solve the erosion problem 
adequately, to make possible a direct attack 
upon that problem, modifications in tenure 
systems, or in taxation policies, or in rural credit 
8y.stcm8, or in all of these, may be required. 

This interlocking of problcias is particularly 
clear when considered in respect to specific areas, 
In parts of the Groat Plains, the land use prob- 
lem results in large part from attempts by farmers 
and ranchers to operate units too small for adc- 
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quate economic return. A wave of settlement 
rolled westward from the Missouri River under 
a national policy, expressed in the Homestead 
Act, assuming that 160, and later 320, acrc.s 
were adequate for a farm unit. Both tlic 
Government and the new settlers ignored the 
fact tliat in an area of limited average rainfall 
and low humidity, and of widely fluctuating 
moisture conditions, if was imperative to sue* 
cess that a system of fanning be followed tliat 
would take those natural limitations into ac- 
count. Instead, the new area was opened up 
under a system of farming that had dcvolop<xl 
in the more humid, forested regions of the I'hist. 
Local governmental institutions then were 
formed, again patterned on eastern farming, 
to fit the 160- or 320-acrc ideal. The road 
network, the school system, the pattern of 
county government, the distribution of towns, 
cities, and businc.sses, the level of capilalizalion, 
all were worked out witli the needs and pojwi- 
bilities of the humid sections in mind— -but they 
were located in tiic arid and scmiaiid pcn'tions 
of the Great Plains. 

This laid the groundwork for the land use 
problem of 1940 in this area. Today the need 
for enlarged operating units, and cxlciwivo rather 
than intensive operations, is generally agrtxid 
upon. The jjroblcm, however, is to work out 
the necessary adjustments in ownership units, 
and in the structure of local government tliat 
depends largely on the proceeds of properly (axes 
to supply public services. 

The low and hazardous farm income of (he 
area results from reliance on cash-crop fanning. 
Livestock farming requires larger unit.s, but 
larger units arc diflicult of attainment because 
owners arc widely scattered; because land 
values are predicated on a cash-grain system of 
farming adapted only to more humid areas; and 
because the level of real estate taxation is based 
upon a pattern of local government and public 
.services beyond the power of a small numlwr of 
larger operating units to support. Many ijcople 
in the area, whose holdings arc too small to 
support them, cannot relocate on better lands 
without assistance. Many ownership units are 
falling into the hands of financial institutions 
whose urge is to liquidate at as high a price as 


possible in order to niininii/c! losses; when units 
eoiue into public owiurrsbiii llirougb tax dclin- 
queney, tlit; imblic .igcncy likewise feels the urge 
to !i<piulat(? iiH .soon as possible, to n-sioio (he 
lands to tlu^ (ax I'olls. 

'I’his group of probhuiis involves nonresidciit 
owner.sliip, publii- and private indebtedness in. 
eiirred on tin* basis of nior<‘ intense ns(! ilian (he 
land will iierniil, llie pattern and (be linandng 
of local unit.s of government, ownership l)y 
fluaneial institiKioiis of govermnent, jiolidcs 
management and disposiiion of eorporale and 
puidiely held lands, inability of in;my rcHidem 
owners to eul loose and (ind opporiiniity else, 
where. It obviously eannol be ndenuaicly denh 
with sol<‘ly (lirmigh a rtiral-zoning ordinance, 
tlirougb adJiiHlnients in j»roi'e<!m'«'s for aetiiiiring 
(ax-delin(inent Imuls, tlirongli elmni'ijig (he 
water laws, nor (in-oiigh improving ilie icinire 
system. All these insinmiem.s timni supple, 
ment ttiul support each oilier, with eaeli used 
to the proper exleni. 

Or udcc a land use |>roblem lyplt'al of forest 
ciit-over areas. It may involve low ineoinoH, 
higlt cojiis of publie servlfes per laiiiily, and 
inr/ards from Mood and erosion. Among the 
laetors in the low larni incomes will prolmbly 
be farms located on soils ill adapted to fiinnliigi 
inve.slmenlH in raw land beyond the ability of 
the land to carry even wltcn snbjngaied; the 
dilHciiliy and high cost of land elcaramie, with 
llu! tendeiiey to eiiltivaie units too jiinall to 
«ni>port a family. Among the faeiors in high 
cost of public services will nsntdly be scattered 
.seuleincni with iiiicnihmi cxpeiist' for schoola 
and roads; litMvy relief loads; iiiadetinaie nix 
base to supporl services lenilered, whieii is due 
in turn to low farm productivity and depletion 
of limber reKonree.s: heavy burdens of public 
indebtedness assumed during the period of 
prosijcrily when nature’s gift ttf trees wa.s being 
convcTled into cash; and heavy tax delinquency 
on hnuls .stripped of their ire(*s. idnod, erosion, 
and slllallon daniiiges re.suliing from siieh an 
area may be found far removed fniiii their 
aoui'cc, even in towns and ehie.s. 

Resultant land use problems include: Poor 
farms loo small to support families: land over- 
burdened with credit or taxation charges; unem- 
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ployment in timber and lumber industries; dis- 
tressed units of local government; poor schools 
and roads, or schools and roads that cost more 
than the area can support; depletion, or even 
destruction, of valuable recreational possibil- 
ities and attendant businesses; increased hazai'ds 
from flood, run-off, sedimentation, and 
siltation. 

If adequately administered, a program of 
rural zoning can prevent new settlement in 
areas in which further settlement would in- 
tensify existing problems, but it cannot remove 
settlers already in place, nor can it increase 
forest growth, bring about sustained-yield 
management of timber resources, lower the 
burden of public and private credit costs, de- 
crease the tax level, reduce flood hazards, raise 
incomes, nor create recreational assets. Similarly, 
a land-purchase and resettlement program can 
assist some of the surplus population to relocate 
in areas of greater promise, but it cannot prevent 
new settlement in the very area in which pur- 
chase is being undertaken, unless all the land is 
purchased (usually an impossibility), or unless a 
rural-zoning ordinance supplements the pur- 
chase program. 

The truth is plain and clear for all who ponder 
facts like those here summarized: The eight 
land use measures here analyzed, and other 


land use measures that are being more or less 
widely discussed, must be regarded as the units 
of an army, or as single tools in a kit, or as the 
separate chapters of a book. If we are to bring 
about wise land use over the vast continental 
area of the United States, no one, or two, or 
three of those by themselves can serve as sufficient 
instruments. They must be used in appropri- 
ate combination; and the effectiveness of each 
of them is largely dependent upon the con- 
current successful operation of the others. The 
separate legislative items cannot be regarded as 
isolated independent statutes that can be used 
entirely by themselves as though they were 
specifics for particular diseases. 

As a matter of fact, land use programs do not 
always complement one another as neatly as 
the foregoing discussion might indicate. For 
example, local units of government, by develop- 
ing schools and roads in unsettled areas not 
appropriate for settlement may cut across 
another program designed to prevent settle- 
ment in the area and create a forest resource 
on those same lands. Where programs are not 
carefully interrelated, they may work at cross- 
purposes. Following upon the chapters dis- 
cussing the eight land use proposals, therefore, 
a chapter is devoted to discussing how these 
eight instruments may be used together. 
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LEGISLATION TOR BETTER LAND USE • Chapter 1 


Rural Zoning 


U RBAN ZONING haa been a familiar American 
practice from die time when Boston 
colonists regulated the location of slaughter- 
houses and trustees of Virginia towns passed 
ordinances concerning the alignment of dwell- 
ings, the structure of chimneys, and the keeping 
of pigs. The limitations of building heighus, 
requirements for set-back lines, restrictions on 
yard areas which characterize the city zoning 
of more recent years have been only develop- 
ments of these early practices. So also has 
been the extension of regulation to suburban 
arcas—as commuters have .superimposed city 
patterns on nearby agricultural coundcs, these 
fringes have been zoned as part of the metro- 
politan areas to which they essentially heiong. 

Zoning by and for rural pcoiilc, by contrast, 
is hardly more than 10 years old. It began in 
1929 with an amendment of the county zoning 
law of the State of Wisconsin, 'riiis law pre- 
viously limited county regulation.s to the urlian 
type. The amendment authorized regulation 
of the use of land for agriculture, forestry, and 
recreation. 

The Objeotives of Rural Zoning 
The general objective of rural zoning is to 
encourage the best use of agricultural, forest, 

This chapter was prepared by the following sub- 
committee! Melville Williams, chairman, OfTicc of 
Solicitor; T. L. Ayers, G. I. Hendrickson, Agr!citltui-nl 
Adjustment Administration; William F. Musbncli, 
Caroline B. Sherman, Gladwin Young, Bureau of Agri- 
cultural Economics; Z. L. Galloway, Extension Service; 
Ralph Cole, Farm Credit Administration; George 
Mitchell, Farm Security Administration; Bernard Frank, 
Benton MacKayc, Forest Service; Carlclon Barnes, 
OlBce of Land Use Coordination; David H, Allred, 
Lemuel Feet, Soil Conservation Service. 


and rccreadunal resourt^es. Sp(!ci(t{! zoniug 
ordinances niiiy approaeli this goal Ironi a 
nmnber of dillerent angle.s. One angl<- in 
preserve or improve die land il.seli. Anolher 
angle is to prtivicle publut siu’vu!<^s, siudi ns 
schools and roads, as eeoiionueally as possIbltL 
A third is to discourage attempls to farm land 
which cannot yield acletinale ineomt^ from 
agricuiuirc and to encourage the cltweloimient 
of new US 0 .S of iiincl, parthudarly reen^adonal 
uses, who.se net return may prove consideralily 
greater than the return available from present 
uses. 

Legally, zoning is one application of the 
inherent “|)olicc jiower” of the Siate.s to realrict 
harmful actions of indivitlualH in ordtu’ to pro- 
tect the inlcrcsu of nil. The power is ai)[>lict! 
through Ordinances adopted liy local units of 
government in a manner jireserlhed liy the 
Stale legislature in an tmahling ticl siaieifying 
the particular governmental unit tluu can 
zone, the regulations it can aclojit, anti llic pro- 
cedure governing l)jc adoption and enforcement 
of rcguialions. (Tids grant of ixnver is a per- 
missive one - 'it need he used only when local 
people desire it.) 

Zoning ordinances adopted i^y local govern- 
mcnlal units describe the districts zoned, the 
regulations applied in each, and the means for 
enforcing them. A map showing llic location of 
each zoned district is usually made a part of tlie 
ordinance. Uses which arc forbidden by Ihc 
ordinance but which arc already tlicrc, called 
“nonconforming” uses, arc usually allowed to 
continue without restriction, even though the 
land is later sold or leased. Under most zoning 
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laws the privilege is lost, however, if the non- 
conforming use is discontinued for a specified 
period, and the ordinance may state that future 
use must be in harmony with the regulations. 
Amendments to an ordinance may be made at 
any time, to adjust regulations and district 
boundaries to changing conditions. Agricul- 
tural development, for example, may he for- 
bidden in isolated areas of good soil until equally 
good unused land within existing communities 
comes into production, but when a demand for 
further expansion arises, the more isolated areas 
can be gradually opened. 

State Enadung Acts Now in Forge 

Since the passage by Wisconsin of the original 
enabling act, several other States have granted 
permission to local units of government to zone 
land for strictly rural purposes. California, 
Colorado, Georgia, Michigan, Minnc-soln, Ml.s- 
souri, Pennsylvania, Tennessee, Virginia, and 
Washington now have county-zoning enabling 
acta, although the power is not granted to all the 
counties in each State — in Minnesota, for exam- 
ple, zoning is limited to counties where there are 
State or Federal forests, or State conservation 
areas. Indiana and Illinois also have enabling 
acts, but exceptions or qualifications make un- 
certain the scope of the zoning powens. In 
Idaho, even though the legislature has not 
passed an enabling act, the constitution probably 
authorizes county zoning. 

In New England, State-wide enabling acts 
giving zoning powers to the towns have been 
adopted by all the Stales. Although these law.s 
were designed primarily to meet urban and 
suburban problems, it is believed that rural 
zoning to control the settlement pattern may l)c 
possible under their provisions. 

Since a single enabling act can authorize 
counties to use all types of zoning, the application 
of urban types of zoning regulations lo rural 
areas will probably become of Increasing im- 
portance; a comprehensive county plan for land 
utilization would normally include consideration 
of the utility of zoning in its several forms and 
would not be limited to its strictly rural aspects. 
It might include regulations of the urban type 


around the fringes of cities and llieir extimsions 
along the highways. Hilllioards Ideated on 
curves and other ohstnietiiins to clear vision, 
filling .stations, hot-dog .stands, an<l otlicr small 
way, side mereliandisingestahlisliinmits that draw 
trallle from the highways and Iced it liai’k into 
the stream ereiite traMn- lia/ards that might he 
prevented or ameliorated Ity zimiug. 'I'liey also 
destroy the lieauly of tlu* countryside. Gall- 
foriiia ordiiianees have gronpeil places of Imsi- 
ues.s and h.ive re(|uired tlic'in lo observe set-hack 
lines and provide parking .>ipa<-es for pairom. 
Stale zonin); of strips adjoining the highways, 
and the taxation of billhoai ds, liave been used a.s 
nUcrn.'Uiv<‘ approaelies in the problem. 

CiiKREN'r Rduai. IIsis oi' Enaiu ino Aots 

'I'he actual ust; of die various enabling ae.ls fur 
rural purpose.^, a.s distingiiisbed from siibiirhan 
purpo.sefl, ha.s been cnnlined ehielly to four 

Slates Michigan, Minnesota. Wisconsin, and 

Washington allliough ordinantrs for stthurhan 
areas have been adopted in other States, imdud- 
ing California, (Tcorgia, Illinois, Miiryland, and 
Virginia. 

In Wisconsin, rural-zoning ordlnanees have 
been adopted in 2('> norihmii and eeiiiral cut- 
over eouniies and in Hontbern agi ietilntral 
eounlie.s. Rural zoning in the iioriltern part of 
the .State, as in the imi-ovei' area of the other 
Lake Stales, resulted from the demantls of 
rc.Hidenl.H for some means of meeting the huul 
problems elmraelcrisiit! nf the region. Agri- 
cultural (levelojimenl dul not replace forest 
industry at the rate {iniielpaied. Seiilemeni in 
.some areas developed rapidly, crops grew well 
and farmers prospereil, but In odirr iireas the 
ofibrls of .seiller.s reHulied only in povtuTy for 
themselves, and relief burdens for the public. As 
the rate of seiilemeni laperetl olf, after 1 ')?.(), the 
Lsolaied locations of certain lamllles raised school 
and niad co.sis dls|iroporiioniUely. Tlie tax base 
shrank ixa tax deliiirpieney followetl the removal 
of timber; and falling Uix revenues emphasized 
the high piihlie costs of isoliiled seulemenl. 
Then as migration from the eilies to the hind 
increased, after 1029, it hetaime obvious that 
-settlers needed to lie guided to the iietier huid in 
or near existing communities if the prolilems of 



isolated settlement were not to be aggravated. 
Communities turned to rural zoning for help 
in guiding their agricultural development and 
population distribution. 

Other important incentives to zoning were the 
difficulty of supplying pul)lic"health facilities to 
isolated families; the need for forest rehabilita- 
tion on nonagriciiltural lands, hindei'ed l)y hi'c 
hazards from scattered clearing o])erations; and 
the interference of agriculture with the develop- 
ment of recreational uses. In line with these 
objectives, zoning (irdinanccs in Wisconsin weni 
designed to affect the distribution of population 
by restricting the use of lanil througii the pro- 
hibition of hotlt year-round residence and farm- 
ing in districts set aside as “forestry” zones, and 
the prohibition of farming in “recreational” 
zones. 

Delta and Marquette Counlitts in the northern 
peninsula of Michigan, and King County in 
Washington, liavc adopted ordinances establish- 
ing similar regulations in rural .ireas; and three 
Minncflota counties, Garltoit, Koociucliing, and 
Lake of The Woods, have, more recently en- 
acted rural-zoning ordiminccH. In Minnesota, 
however, farming is not prolilbited in foresliy 
zones. 

Tile ordinances of the three southern WiHet)aHln 
counties comliinc features of the urban and rural 
types of zoning. Joll'erson County c-slablished 
three zones: “forestry,” “conservancy,” and 
“agricultural.” 

In the forestry zone, which includes only a 
small part of tiie county, 10 uses of land and 
buildings arc pcnnitlccl, including single-family 
residences, forestry, and public parks, Imt com- 
mercial agriculture is not included. 

The conservancy zone borders on rivers and 
lakes and is designed to protect recreational 
values. Agriculture is permitted in the zone, 
but such u.HCs na multiplc-faniily dwellings, bill- 
boards, and junk yards arc prohiliilcd. 

In the agricultural zone farming is permitted 
of course, but six uses arc prohibited, including 
junk yards and taverns, iinle.ss the lavertw arc 
located at least 1,000 feet away from any home, 
school, or church. 

Several regulations of the ordinance apply to 
all zones. For example, no building can be 


erected or .structurally altered near lakes or 
rivers unless the basement floor is al.)ovc the 
high-water mark. Regulations arc also in- 
cluded within each zone for assuring ininimum- 
lot areas for residential purposes, for restricting 
the height of resulenees, and for establishing set- 
back lines to priivent the erowdiiig of building's 
too dose to highvvay.s. Somewhat similar pro- 
visions of tlic url)an type an? also found in the 
ordinance of King ( loimty in Washington. 

ZoNINO AS PaU'I' of A (loUN'lV Pi, AN 

The purpose of all of th(!se zoning acts is to 
provhle a franunvork for land in.inagenMMU, 
both public and privtite. The elo.se: relation 
of zoning to other public, programs makes its 
consideration silong with ihc-se programs a 
mallei* of primary importance. Only as the 
citizens of the area to lie zoned, througii the 
exercise of (lie planning process, work out a 
coherent idea of the l)csi use to which they can 
put their resomre.H will the objectives of zoning 
1)0 achieved. ’I'lie eonntie.s in which zoning 
ordinances operate best tire eonniies in wliieli 
well-considered plans are prepared before the 
cnaeimenl of live zoning ordinaivees. These 
plans provide coordinaleil means of npproacli- 
ing (he various problems of the area, reducing 
relief costs, atltijiling dinerenl types of land to 
(heir most pro<)uelive uses, laying out :i rotul 
and .scluiol sy.siem which will yield die best 
re.sul(s, adjusting lax policies, and managing 
public lands. Regultuions for the areu.s to lie 
zoned, prepai'cd on die basis of sutdi county 
|)lanB, can servo as a guide lioth to individual 
farmers and to government {vgencies cornier, letl 
with agricultural ivrograms. 

By indicating the nature of live future develop- 
ment of a county, zoning also assists State and 
Federal agencies to direct iheir prtigrams nuvre 
apccincally toward adjusiinenis which elil/ens 
of live area holiove iinporttuvl in correcting local 
problems. Tlvis a|)plies to the agentdes working 
with farmers on privtilely ownetl IjuuIh such its 
the Farm Credit Adniini.sirtitlon, the barm 
Security Administration, the Agricultural Ad- 
juslinciU Aclmini.slralion, and oilier ngeiu'ies. 
It applies to agencies operating under SiiUc 
land-management programs for game [iresorves, 
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forests, parks, and other recreational areas; and 
it applies to agencies administering Federal 
lands, such as the Forest Service, the Grazing 
Service, and the Soil Conservation Service. 

Since practically all ordinances permit non- 
conforming uses to be continued, zoning alone, 
in the short run, is likely to be ineffectual in 
bringing about major changes in rural economy. 
Of much greater importance is the part it can 
play in strengthening such good land use pio- 
grams as public-land acquisition or exchange, 
forest development, or the stabilization of the 
western range. The effect of a zoning ordinance 
is to prevent adverse changes in the present 
pattern of land utilization until desirable adju-st- 
ments can take place naturally, or until other 
programs can directly affect existing maladjust- 
ments. Prohibiting year-round residence in a 
sparsely settled district, for example, serves to 
prevent an aggravation of the existing problem 
of public service costs for isolated settlers, since 
by this action no additional families will increase 
the burden on local government. Families 
living in these sparsely settled areas can then 
be aided to find homes near communities, cither 
by land exchange or public purchase. Zoning 
also opens the way to adaptation of local govern- 
ment to areas where there is little year-round 
residence, by provisions such as those now in 
force in the unorganized territory of the Slate 
of Maine. The relationship between zoning 
and settler relocation has been cxprcMcd: “Re- 
location without rural zoning is a job never 
done. Rural zoning without relocation is a job 
half done. Rural zoning followed by reloca- 
tion will make both a success.” 

Under the protection of zoning, large blocks 
of intermingled publicly and privately owned 
land may be set aside for forestry, grazing, or 
other uses not requiring year-round residence. 
The application of zoning to public lands is 
limited in the case of Federal lands by the fact 
that zoning regulations cannot restrict use or 
occupancy in a manner inconsistent with Federal 
laws or policies. In northern Minnesota, for 
example, Federal laws leave certain public lands 
open to homesteading, even though they have been 
found wortWess for farming purposes. The adop- 
tion of a county-zoning ordinance prohibiting 


year-round residence on these liiiulsrould ihusnot 
prevent them from Ixdng homesKuKh'cl. But 
this Federal land should be included within 
zoning districts, for if a siiuattcr moves in with- 
out eomi»lyiug with tlie honu^sumd laws, and in 
violation of a zonini; onlimince prohibiting 
year-round rcsidenee, the county aullioiiib 
can take action against him for violating the 
ordinance regardless of the fact tliat the land is 
Federally ownetl. If llu^ eniibling aet (‘Xprcssly 
say.s whether lands owned by dm SiaH;, county, 
or other local govcrmuenlal units are to be 
subject to a zoning onlinamu*, legal i>roblems 
arc likely to be .avoided (hat might arise in tlie 
absence of an exi»ress statutory provision. 

The prepjiraimn of a compreliensive plan 
prior to the ado|ition of a ziniing ordiiiimee has 
much to I)e sahl for it from dm staiulpoinl of 
ci7.slallizing eoinimmity rcnigiiilion of existiiiR 
problems and providing f<»' ‘■(Hirdiiiaiion of 
programs designed to Iml)* in tin* solution of 
those proliieins. Tlmre is nl.so tmieli to he 
said for it from the legal stimdiinlnt, as a means 
of avoiding conlliels witli eonsdtutiimal reqnire- 
inentR. ICxpe.rience. in city ztming lias indicalcd 
lluuan ordiniince i.s likely to be. better received 
by the courts if it cun be shown tlmt the inenstin 
is a means for carrying out u compreliensivt 
plan of future tlevelopmeiu; and sonic coiirli 
have even gone ho ftu' as to doubt whether nrhai 
zoning regulalionH would lie eonslitniional i 
not part of a comprtdienHlve |>lan. 'rite favni 
with which such iiltmning is viewtul is funlu! 
indicated by ihc zoning enabling iic.ts of Cali 
forma, Colorado, Indiana, Virginia, ami Wash 
inglon, all of which require ti tnasier plan l 
be prepared before a zoning ordinance i 
adopted; and courts hivve held that if an enj 
bling act requires an ordinance to lie pre|)arc(l i 
accordance with a conqirelumsive jdan, fiiiliu 
to do 80 will invalidate die ordinance, lli 
desirability of pltinning to sirenglhen tl: 
orclmnncG is thus tipparent. 

A basis for planning tif tins type for rur 
areas now exi.sl3 in practictilly every State uncli 
the County Land Use Planning Prograr 
jointly developed by the various Land Ora: 
Colleges and the United States Department 
Agriculture. Much of the work of this progra 
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should form the ground work for satisfactory 
rural zoning ordinances that will meet con- 
stitutional tests and be of maximum usefulness. 

The Constitutional Basis of Rural Zoning 

During the first quarter of this century, the 
increasing use of the device of urban zoning was 
paralleled by a struggle in the courts to establish 
the constitutionality of such ordinances. ^ In 
1926 this goal was achieved when the United 
States Supreme Court upheld eomprohensive 
urban zoning in the decision of Eudid Village v. 
Ambler Realty Co. (272 U. S. 365). 

As yet, no rural zoning ordinance has been 
before any Suiireme Court, so it is impossilfie 
to refer to court decisions that expre.ssly con- 
sider rural-zoning prolilcms. But a mass of 
decisions dealing with urban-zoning enabling 
acts and ordinances, and concerning .siuialions 
analogous to those found in rural zoning, permit 
a discussion of underlying principles. 

Rural zoning is an exercise of the State police 
power, and it is nonetlicle.ss a State power 
because It is the subordinate units of govern- 
ment, such m countIc.H or townships, that ous- 
tomarily prepare and adopt zoning orclinanoc.H. 
The objectives of zoning and the regulatioiw 
of zoning ordinances cannot exceed the limits 
of the i)oUcc power as (ixed liy the conHlilulionnl 
requirements of "duo process." “ "Due process" 
cannot be defined with absolute precision, bm 
it includes three general rcquiremoiUs, to which 
each zoning regulation must conform if it is to 
be valid: 

(1) The objectives of the regulation must 
promote the general welfare, 

(2) The means used must have a sulwtniuial 
relation to the ends or objectives f«, night, and 

(3) The regulation must not l.»c arbitrary, un- 
reasonable, nor oppressive. 

The i^romotion of tlic general welfare is a 
vitally important criterion of rural zoning since 
most of the ciTccts sought by a zoning ordinance 
will be weighed by the courts to determine if 
they fall within the concept of the general wel- 
fare. What is or is not within the general welfare 
cannot be defined except in a very general way, 
since the concept is not static but changes with 

» See Introduction, pp. xi to xix, Inclusive. 


the growth of public needs. It depends tliict.tly 
upon certain premise, s or assumptions of social 
values. In other words, certain actions of indi- 
viduals arc held injurious to the group, or to the 
general welfare, only because ccrt.'iiii slantlards 
have been widely acc(^ptcd, such its (lios(^ con- 
cerning ediKtalion, hiffiiways, working condi- 
tions, and more recently, levels of material 
living. 

When individmil actions tend to hinder the 
group from maintaining or reachinfj lhes«^ stand- 
ards, (he police power may be called upon to 
re.slrain them. For example, llie concept ol 
general welfare in tbe field ofzojiing was once 
chwely eonnectod wilb tlur law of miisanees, 
ih.Tt is, unle.ss llte taulon of an iiulividtial was in 
the nauireof a mii.saiiee, it was felt that it could 
not lie reslrieied under llie i»oliee power. 'Ibis 
is ilbiHiniicd by a 1916 decision of tbe Minnesota 
Supreme Court, wbicJi liclil tbat zoning ctmld 
not be used to prohibit stores in resiilenlial 
tiretis of cities beeanse stores were lawful bllsint^HS 
and were nt)t obiioxions. By 1925, luiwevcr, 
the same court Itad changed its views in accord- 
ance with clianging public siandards, iiml ibr 
1916 decision was overrtilcd. Modern tleeisions 
emphiisizc tbat zoning is not reslrieied in it sup- 
pr(\ssion of nuisances. 

A jirimtiry ohjcclive of rural zoning Inis been 
the prtnnolion of loctii govt'rnmenial ('ilielency, 
the provision of nect^Ksnry jailiiic stu'vices m a 
minimum cost per family. Allliongh this has 
not l)oen considered by the eonris e.xet'pt along 
with other objectives, there wiatld seem to lie no 
question that it is in the interest of llie. general 
wclfam. In urban zotfing, llie segregtaitm of 
factories and other comm(‘reial enterprises from 
msidential areas in order, among other things, 
to reduce [he costs of police and lire iiroieelion, 
and to iiermil the use of [cm expensive street 
pavement for the liglucr residential tridlle, has 
received judicitil aiqiroval. It is reasontilile to 
.suppose that rural-zoning ordinances designe.d 
to effect ceonomie.s of governmetu in rural aretis 
also fall within the scope of the general welfare. 

But even though the objcclivcs of a zotiing 
regulation promote the general welfare, the 
regulation may still fall short of duc-proeesa 
requirements unless its operation has a sub- 
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stantial relation to the end sought. Judicial 
interpretation of this requirement has not been 
consistent, but it indicates that an ordinance 
containing regulations more stringent than nec- 
essary to accomplish its objective may be subject 
to question on constitutional grounds. 

In the case of rural zoning, this problem might 
arise in the control of erosion by regulations 
prohibiting cultivation. If the objective could 
be attained by less drastic means, by prescribing 
strip cropping or certain tillage practices, the 
courts might not sanction the outright prohibi- 
tion of cultivation. (The problem of constitu- 
tionality aside, sound policy-making would con- 
sider less drastic means for solving the problem 
before recommending zoning. Regulations on 
private property should be limited to the mini- 
mum requisite for accomplishing the end sought. 
Not only is the imposition of unnecessary hard- 
ships on landowners thus avoided, but the ordi- 
nances which are passed are much more likely to 
be accepted and enforced.) 

The third requirement of due process, that the 
zoning regulation must not be arbitrary, un- 
reasonable, or oppressive, is similar to that just 
discussed, and courts frequently do not distin- 
guish between them. A zoning regulation is 
usually considered to be unreasonable and 
oppressive when it permanently decreases the 
value of property to the extent that the property 
is worthless for any permitted use. A decrease 
of value is in itself not sufficient to invalidate a 
regulation, nor is a regulation void because it 
acts incidentally to prohibit noninjurious uses, 
although these results, as well as a decrease of 
value, may be con.sidered in determining 
whether the regulation meets the due-process 
requirement. Rural ordinances might be af- 
fected by this rule if the prohibition of a given 
agricultural use would eliminate all possible 
economic uses. If no reasonable alternative use 
of the property existed, courts might question 
the reasonableness of the ordinance since it 
would have the effect of confiscating the 
property. 

This requirement also demands that an ordi- 
nance accord the same treatment to the same 
conditions wherever tliey occur. If an ordinance 
is to avoid the charge of arbitrariness, it should 


impose the same regulations and conditions on 
all lands of the same character. 

When the requirements of due process ap- 
plicable to zoning are viewed as a whole, they 
form a set of rules by which private interests are 
weighed against public to determine whether a 
zoning regulation promotes the general welfare 
sufficiently to allow its invasion of private 
property rights, and to what extent an invasion 
is permissible. The rules are not technical nor 
rigid, but are merely guides to the exercise ol 
sound public policy. Whether a particulai 
zoning ordinance is constitutional thus primarilj 
depends on whether social benefits are regarded 
as outweighing private hardships to the extent 
that the restriction of property rights is justified 
Adequate planning before the adoption of ai 
ordinance is the best assurance that constitu 
tional requirements will be observed. 

Types of Zoning Regulations 

Zoning regulations are the heart of an ordi 
nance, for they describe the limitations impose 
on the use or occupancy of land. It is thus Irr 
portant to prepare them with care so that the 
will go to the roots of the problem, will not ur 
necessarily restrict noninjurious uses, will t 
reasonable, and will be administratively pra( 
ticable. 

As previously indicated, there are two mai 
types of county zoning, urban and rural. Spat 
limitations prevent a discussion of the appllc; 
tion of the urban type to rural or suburb? 
areas. Rural regulations now in effect consi 
for the most part of: (1) Prohibition of yea 
round residence, and (2) regulation or prohil 
tion of one or more agricultural uses. Tl 
following discussion is limited to enacted regul 
tions prohibiting year-round residence ai 
farming, and to a suggested regulation for use 
parts of the northern Great Plains requirl 
operating units to maintain less than a cerU 
ratio of cultivated to range lands. This does t 
mean, of course, that no other zoning regu 
tions may be devised. It has been suggest 
for example, that zoning might be used to j 
complish some of the purposes within I 
authority of conservation ordinances passed, 
soil conservation districts. Suitable legislati 
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could be drafted to accomplish this, as is pointed 
out below in the discussion of the zoning unit 
of government, but since the problems of this 
type of zoning arc essentially the same as those 
raised by the use of conservation ordinances 
considered in chapter 3, the question is not 
examined here. 

PROinnrnoN of yrau-rounij RiisiniiNtai 

Regulation or direction of the settlement pat- 
tern by prohibiting year-round residence in 
certain areas has been the main purpose of most 
rural-zoning ordinances now in effect. Tliis 
type of control was undertaken chieily to prevent 
excessive local governmental cxjicnditurcs for 
schools, roads, health, and otlier puldic aerviecs, 
the costs of which dcjicnd largely upon the dis- 
tribution of poimlalion, althougli other motives 
were present, including the general improve- 
ment of social conditions associated with sound 
community development. Prohlliition of year- 
round residence Iras also been suggested as a 
phase of flood protection. 

Schools and Roads 

Roads and schools were constructed in tlic 
early years of the dcvclopmcitt of the Lake 
States cut-over region on the basis of anticipated 
increases in population and in taxable values. 
The residents and oniclals responsible for plan- 
ning the liighway and education systems of the 
Lake States expected the plow of the farmer to 
follow the axe of the lumljcrinan, l)ut these 
anticipations have not everywhere been fullillcd. 
Since about 1925 it has become, increasingly 
evident that the earlier planning of public 
services was overly optimistic. Decline rather 
than expansion of taxable wealth and population 
followed the lumbering j^criod in many areas, 
and indebtcdnc.s3 that was incurred to build 
schoolhouses, roads, and bridges did not de- 
crease correspondingly. The resulting (inancini 
problems of the counties focu.sscd interest on the 
efFiciency of public expenditures. 

Directly related to the problem of paying off 
old debts are the annual costs for education and 
other public services in apansely settled areas, 
which are high per capita even though the 
quality of the services is frequently inferior to 


that of move populous areas. Tlie costs for 
many of these sei-viccs are more often inviusely 
than directly proportional to the mnnl>er of 
people served. For exam|)le, school eo.sts in 
Pine County iit Minnesota, in 1935' '36, ranged 
from S125 per pupil for schools of 5 or fewer to 
®33 in .schools of 25 U) 30. The eo.st.s of main- 
taining a road surfacing, gr.iding, and remov- 

ing tile snow in northern areas are nmcli tlie 
same wliether tlie road serve.s 1 family or U). 

The obvious disparity be.tween the eosls of 
providing services and tlie |)osHil)le Lax revenues 
from th<?se seatlered-se.ulenKMit areas luis madti 
it necessary to <\HU»l)lish Stau^ tiicl loi' roads and 
sch<K>la; Imt in some instances this lia.s tm- 
couraged new Isolated setthunent liy ijlaelng a 
premium <ni isolation. Many .States (liHiril)Ute 
an ctlucationnl fund to transport pupils who live 
more than a speeiOed tlislanee ■ say 2 mile.s ■ 
from a .Hcliool. If a man nuiy l«^ liiiax! to irtins- 
port iii.H own children, lie lias a ohatiet! to g(!L a 
sizable aupplcmonUiry hicome by locating a 
long way from a seliool; in a Minnesoiii eoiiiuy, a 
prospective landowner inquired of Ittenl ollieials 
liow far he must live from ti sclioolliouse U) 
secure tills part-ihne income; armed with the 
information, he bought a tract that would 
qualify liim for the joh. Wliere seltletnent has 
alntady ifiken place, as in llwni) cut-over regions, 
zoning can direct fulnrc sciilenmni itUo exi.Hling 
conimuni(ie.s whtn-c ihcn^ art; H\uial)lt; resiairt^tvi, 
and can griKlutiily develop tidjoining ttreas by 
amendments to the ordlmmce its .siiiilciutnu 
expands. Mxeeasivc eonatruciion of achoitiH and 
road.H in advance of a staide populiithtn timt can 
pay for them iind u.se them ellicienily is ihertdiy 
prevented. 

Likewise, an ordinitneo Jidojilcd in arciis where 
new scattered sculcnicnl is occurring or likely 
to occur, may prevent liigli eo.sts hi the future. 
Tlic control t)f seltletnent in unoccupied nrciis 
made avnilalile for agriculture liy nood-conlrol 
programs, as in the cilluvial viilley of tlie lower 
Mississippi, or iiy improved means of land clear- 
ing, would forestall many of the problems of 
location that plagued older areas of seuletncni. 
By consciously directing new .settlement to pro- 
ductive soils and de.siral)Ie community patterns, 
a stable agricultural development can be fos- 
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tered and economy of governmental institu- 
tions promoted. 

As an alternative to zoning in thinly .willed 
districts, public action might be taken to encour- 
age immigration and expand agricultural devel- 
opment so that the disparity between lax |•cvcnu(; 
and public-service costs would be i-cdiiced. l^>r 
the most jiart, however, thc.se sparacly settled 
areas are marginal fringe.s between major land 
uses such as agriculture and forestry, or farming 
and range livestock production. Most of them 
contain .some districts that for one reason nr 
another should not be settled at all. llecause of 
physical and economic condition!!, such as fluc- 
tuating rainfall, doubtful soil productivity, and 
distance 'to markets, there is usually only a lim- 
ited opportunity to solve the isolated .scltlemenl 
problem by more intensive development. 

As another alternative to rural zoning it lia.s 
been suggested that tlic j)n)l)lem of wasteful 
public expenditures be approached by curtailing 
or denying .services such as road.s and .schools to 
families who move into spansely .settled areas. 
But a feeling that it is the obligation of the 
State to supply school aiul road facilities to all 
is so deeply imbedded in oiir way (!f life that it 
is doubtful whether the curtailment (if serv- 
ices will ever be accepted. CcmsUuitiontil and 
statutory provisions have Ijccn adopted by a 
majority of the State, s tending to liwure that no 
child will be deprived of schooling becjutse his 
parents live in an isolated locality or bcetmse 
they do not pay taxc.s commensurate with selwjol 
costs. School oflicials arc under a duly to pro- 
vide necessary schooling, although in some 
States the obligation may be met by furnishing 
transportation or board and room instead of 
maintaining schools in spanscly .settled areas. 
In addition, parents arc charged with the re- 
sponsibility of keeping their children in scluMd 
during the years required for a gradc-sehool 
education. 

Roads are in a somewhat different category 
from schools as a public service since ihclr con- 
struction for isolated families is usually within 
the discretion of road ofRcials and is often not 
mandatory. But in the more sparsely scltlccl 
areas, educational facilities can often be pro- 
vided most economically by bus iransporlaiion 


of the diildmi; coiist'iiuciiily, roads imisl be 
maiiilain<-(l and kepi clear of snow. .Sonic of ibc 
norlliern .Stales, Minnesola, Ibr example, impose 
a duty by law upon idunty and (ownshij) boards 
(o keep roads free rnnn snow, one of the most 
costly Items in roail mainieiianee. A similar 
duly to mainlain bi idgen is eoiiniion, and dam. 
afjds may be recovered iVoin a (ownsliip or coimiy 
for Injunc.*! i-.nised by railnre of oHleials to 
maintain romis and bridges in propi'r rcpiiir, 
'I'lies!! con.Hideralions indieaie a general fccliiij; 
that pjdple are endlled to roads as W(dl as to 
s<‘hools. 

Puhlif Ih'tilt/i 

'Thr ex])enM‘ of piovidini', public lieallii facili. 
lies was amoni* the points considered when the 
Michigan, VViseonsin, anil Minnesola zonin(; 
ordinances were adopted. Money spetu for 
medical services I'or ic'inoie I'aniilies fi’e(|ucnlly 
pay.s for more iravei ilian .'iciviee. Since 
medical iteni.s bulk l.irge in reliel’ lindgeis, (lie 
costs of (ravel are a eoirsideialile drain oil (lie 
public (irasni y. 

PIumI Unrjml 

Kegnlaiioii ol'setilenieiii In llooildia/ard ai'cii!i 
has IVci|uently been )>roposed in reeein yoai'ii, 
though progresH to dal*- h.aii lieeii slow. The 
provision in the ordinaine nl'JeMcison (loniiiy, 
Wis., )>i'olnliiiiiig fninre consii uetinn of Iniild* 
inga with bnsemein lloois br|t>\v thi' high-water 
mark, is a iiiilii reipilaiion of diis type; die I.oii 
Angcle.sf Inniiiy ordinance was recently amended 
to forbid the cmisii neiion of buildings for family- 
living lau'poscH or for public assembly in ccriain 
llood-imziu’d areas. ’I'liiee l easoiis for lliis use 
of zoning are apparent: IVoteciion of public 
heallli, proieeiion of life, and prevention of 
publie-i’cllef eo.siH that inevitably follow Hoods. 
Under snrii regnlalinn, lands subjcei to periodic 
Hoods etin be used for forestry, recreation, 
gr.'izing, or enitivation by faniilie.s living on 
higher gnmnd. Ii is donbihd whether agrioul- 
Inrnl nse.s in Hood |»lains coidd be [tndnbiled on 
tlic bnsis (hat Hoods would injtne erop.H or live* 
slock, since their loss might be regarded as loo 
reinoic an injury to ilie public welfare. 
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regulation or PROniniTION OF AORIOULTURAL 
USES 

An agricultural use is considered here as a 
use of land for the production of farm crops, 
livestock, or livestock products. AgricuUural 
uses may be regulated or prohiliited; to prevent 
soil erosion, to prevent the interference of agri- 
cultural with other uses, and to prohibit agri- 
culture in areas where a family cannot make a 
satisfactory living from this form of land 
utilization. These reasons arc discus.sed sepa- 
rately, but more than one of them may inllucnce 
the adoption of a iiarticular regulation. 

Prevention of Soil Jirosion 

Since the use of the police power to prevent or 
control soil erosion through soil conservation 
districts is discussed in chapter 3, it will not be 
detailed here. 

Prevention oj Interjerence oj Agricultural With Other 
Uses 

Examples of rcguUuions to prevent inter- 
ference of agricultural with other uses arc found 
in orcllnauccfl prohibiting farms in forestry and 
recreational zones, in cerlain proptwals to 
prohibit cultivation, and in a suggested regula- 
tion to require operating units in parts of the 
Great Plains to maintain loss than a certain ratio 
of cultivated to range lands. (A prohibition of 
farming forbids lioth oulllvatlon and grazing.) 

To meet constitutional limitations and to 
justify such regulation, the use protected by the 
ordinance .should clearly oficr more social ad- 
vantages than the use regulated, and it should 
be equally clear how the regulated use, unless 
restricted, will injure the jn'otcctcd use. These 
questions require a determination of the social 
as well as the private income and values from 
various forms of land use. This la a complex 
matter, but the protection of residences by urban 
zoning, which presented a somewhat similar 
problem, is now well cstabllahcd. 

Prohibition of farming In forestry zones in the 
cut-over areas as under current Wisconsin 
ordinances should be reviewed from a number 
of different angles before the passage of an 
ordinance. 


If the interference of farming with forestry 
occurs because enough tracts are fanned to 
render forest tnauagemeiU inelTieiciU by break- 
ing the forest into .scatUn'ed liloeks, is it elear that 
for this area fore.slry is a more d(^siral)le use of 
the land than farming? 

If the inlerferenee is one. of lire hazard result- 
ing from the use of lire iu laiul-(.l(%iring opna- 
lions, could this hazard be sullieiently dimin- 
ished by revision of im'. control laws or otlua- 
measures l<!sstlrastic. titan prohibition of flirniing? 
(Forest liros due to ibis cause biiv<^ greally de- 
ereasecl in certain eountiii.s of Ortigon undta' a 
1937 law permitting the creation of zones iu 
which the Stale will assist farmers with ilieir 
us<r t)f lirt! for ebtaring opn'ations.) 

noth the Mieliigan and Wisconsin zoning 
ordinancc.s probtlnt farm.s in retaeiUitmal areas. 
Rcstriction.s such as these, are coiiiiiionly Justi- 
fied on the premise tliat coinmereial agrietiluire 
destroys a large part of tl\e vabu^s <»f r(H:realional 
areas by the pimmcx of farm buildings, manure 
piles, and livc.stock, together wiili llie (bearing 
of lake .shores for croiis or pasture. In areas 
where rccroaliomil nse is now inlenslvtt, lands 
in their wild state can often comnutiul l»euer 
prices for recreational uses than for farming, 
and protection from agriciilinrul cncroaclmient 
may not be needed. Bui such protection may 
he de8ir[\i)le wliere rocrea’tion is li^ss higlily 
developed. Protection from interfering eom- 
mcrcinl tise.s is also impm'tant. Wiiether reeriNi- 
tional uses are entitled to [n'otee.linn or not will 
depend on anlieipaled reereuilomd needs and 
devclopinenl, as well as on existing cireuni- 
slances. 

Prevenlmi of Agricultural Uses in Areas Where 
Families Cannot Make a Living From 'litem, 

The history of successive wave.s tif farmers try- 
ing to wrest a living from low-grade soils is all 
loo familiar. A cauae-and-en'cct relation be- 
tween the agricultural use of land and relief 
costs or human distress must be fairly clear, 
however, before a regulation prohibiting agri- 
culture for this ])urposc is justified — the actual 
relationship of the two in a particular locality 
should be carefully cstabllahcd. A large number 
of factors influence tlic financial success of an 
individual aside from the quality of his land— 
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managerial ability, the size of ihc family, the 
size and type of farm, and the opporlunities for 
securing supplementary income, opporlimilies 
that are found in many marginal ai*<;as. In the 
Great Plains, for example, large crops of wheat 
arc often grown t)y “sidewalk” fanners who live 
at a distance from the land and teach seluMil, 
manage a bank, or engage in some other busi- 
ness. In tile cut-over cmmliy of the f.ake 
States, many small farmers gel a large .sharia of 
their income from trapping, from the rec.realion 
industry, or in other ways. The significance ol 
off-farm employment should thas be carefully 
appraised before prohibiting agriculture on 
the ground that families cannot make a living 
from agricultural uses. 

INTERRELATION OP SIITTI.KMKNT AND USK 
REGULATIONS 

Since farmers usually live on the lands they 
use, agricultural residence and use of laml for 
farming arc closely related; and, in .soiik; I'a.ses, 
a control of the settlement pattern hy forbhUlIng 
year-round residence will avoid the necessity 
for a regulation forbidding cultivation or farm- 
ing. Three counties in Minnesota have recently 
adopted ordinances relying on settlement control 
to affect land use and to {iccomplisli the same 
ends gained by prohibi lions of farming and y«‘ar- 
round residence in tlie “forestry” zones of die 
Wisconsin ordinances. 

A control of the settlement iiallern in the 
Lake States will probalily prevent farming on 
most of die lands on which ycar-ronnd residence 
is forbidden, since year-round rasidonee is neces- 
sary for dairying and general farming, the u.sual 
types of farming in that area. In oilier re- 
gions, this relationship may not exist, at least 
not to the same degree. In the Great Plains, 
for example, where wheat operations can Ih: 
carried on at some distance from the i>erinancnt 
residence, control of settlement is likely to have 
only a limited effect on land use. Conversely, 
of course, use controls will also act to prevent 
year-round residence under certain conditioiw. 

But in considering zoning regulations that 
operate directly on agricultural uses, care 
should be taken not to confuse the objcclivc.s 
and effects of regulating or prohibiting a use, 


such as ciilliviilion (ir grazing wiili those of for. 
Imltiiiij' ycar-romul l'’anniii|r 

accuiupanied by y<-ai'-i(um<| resiihaiee 
<jneully mil iiiaicrially aderl public, 

service costs. In a|iiii-,ii'.iii|^ die ma'd for regu- 
laiioit or |iroliibilioii oi an ac.i icniiur.il use con. 
fiLsioii c-aii be avniticd by jndidtif, llic elfcct of 
ibe l■cs(l•i^•^ion on umic < n|iicd la.'iid; flu! need for 
proliibiliiu; oi' rcipiladni' the laml and lltc 
way ill whirli ii ‘dumld he rci'.nlaled, can (hen 
be coiisid<Tcd widiont rclcicm c to iIk* residence 
of the iisi r. 

AUMlNISTIIA'i'IVl- m iNSlin.llA J IHNS AND /.ONIN{| 
Hl'.l nil A I M INS 

Ilf adniiniiiirniiiin nitisi be considered 
along with .sub.Uanic vvlicn /oniiii', n'l'iitalinns 
arc |ilaini<'d. Dillcirm i-s in ilu- adniinisiiaiivc 
feasibility dI' zonini'. rci'iilaiiiins arc illnsiratd 
by tli(' “use” and “lav’.idcncc” lypcs, It is 
usually easier lo anccriain when a nunconform. 
iiig use exists or ban been diseondinted in the 
ease* ol' year-round reiiidern’c llian when iiii 
agrieuiliiral uiic is eoin ciiied. A settler who luis 
abaudoued bis luniie may eoiiliiiiKt soino 
limil<‘(i faniiing o|iei'aliotis, or a iieigiibnr may 
pasture livi'sloek nr eni wild bay on the limd, 
witli iir wiilioni leg.d riglu. hi sm li eases, it is 
dillieiiil to lix llie lime when noiironfnnnini; iisn 
leases. 

To ascertain wlien a nnm'Diirnrming use e.xiMs 
muh’v a regulation I'lirliiddiiif; year-'i'omid resi- 
lience, by eonirasi, only one (|U('sdon need lie 
askrtl, “Wliere are tlii* [inijile in <|iieslinii now 
making their domicile or liome;'” It is not 
necessary to iiivestii'.iie lields in use nor decide 
whi'dier lands nacmily I'.irmcal, bill not beintt 
used on ibe dale ol the ordinaiiee, represent a 
lumctiiil'oniiiiig use. l-'nifeittue of a l iidil to a 
lumcunlbrming rc'sidem’i' by a lailme lo isin- 
linue it is easy to ileiermiiie, “lias a family 
eiutsed to use its home* lor a period toiigiT tlinii 
ibal allowed liy the ordinaneei'" ('I bis period 
is 2 years in Miniiesoia.) Ascertainment of 
violations of the ordinaiiee by the establishment 
of new homes, wlieiber in ab.mdoned or new 
buildings, after die ellei iive dale ol the ordiiiam’C 
Is also eoniparaiively simple. 

Oontrol ol iigrieuluii id use by zoning lias lieen 
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suggested in parts of the Great Plains as a means 
of prohibiting cash-crop farming, while permit- 
ting grain hay to be prodivced for livestock feed. 
Assuming that the regulation could meet con- 
stitutional requirements, complicated admin- 
istrative problems would be encountered. One 
and the same crop, such as wheat, may be either 
fed to livestock or sold— its disposition will 
depend on the quality of the grain and^ the 
relative prices of wheat and beef. Prohibiting 
cash-grain production would thus require ad- 
ministrative determinations of the intent of the 
operator. The ease with which an operator can 
shift might make problems of deciding what arc 
nonconforming uses and when they have I)cou 
discontinued even more dinicult in the Great 
Plains than in the cut-over tireas. 

Then too, the proposal for regulating land use 
in the Great Plains liy requiring operating units 
to maintain less than a certain ratio of cnliivatod 
to range lands raises a seriems administrative 
problem. Aside from constitutional questions, 
an annual check-up would be necessary to de- 
termine whether or not each operating unit met 
the terms of the ordinance, since the size of 
operating units and the amount of crop and 
range lands leased by each operator often lluctu- 
ate from year to year. 

Zoning Puoaiimjar. 

The procedures by wliich an ordinance is 
drafted, adopted, and enforced arc generally 
specified in the enabling act. Attention is here 
given to questions that commonly arise in con- 
nection with these procedures. 

THE ZONINO UNIT OF CJOVEUNMKNT 

The county is the unit of government common- 
ly used to adopt a zoning ordinance. Other 
governmental units, such as a town, township, 
or a specially created district, may exercise 
zoning powers when a suitable cnaiiling act 
authorizes them to do so. Under the Colorado 
act, a part of a county may form a district for 
zoning purposes and adopt an ordinance; in 
New England, the towns are the dominant form 
of local government and already possess .some 
zoning powers. 


It nas oecu - 

districts or grazing associations might also be 
granted zoning authority, though grazing asso- 
ciations, a.H now organized, are merely a form of 
corporation and not a governmental unit and 
thus cannot he granted zoning powers under our 
conslituti«n.s. Under present laws, soil conserva- 
tion districts cannot adopt ordinances for |)ur- 
poscs unconnected witli erosion eonlrol and soil 
conservation, although there is no eonsLituLional 
or other rea.son why soil eonsta-valion (lislric.ls 
laws could not be amended lo give the. districts 
aulhorily to prohibit year-rtiund r(^sidenee on 
particular types of lands. 

The question of how eon.serviUion ordinam:<!S 
adopted by .soil conservation (Uslricts^ for soil 
conservation or erosion control dilfer from 
couuLy zoning ordinances designed to aceoiuplish 
tlui same purpose ha.s createtl imieli discussion. 
Eundamontally, tliesc ordinances are cln.scly 
related, since cadi is an exerdse. of the police, 
power of the State to bring alaml changed laiul 
use. It may be said in gemn-al, however, that, 
a zoning ortlintinc.‘.e merely dtiliin^s zoiu'S williin 

wliidi particular land uses agrii'nlture, fon^s- 

try -arc pcnniltcd or iirohibited, wldle it con- 
servation ordinance, speeifie.s types ol land use 
practices lorradug, siri)) cropping that iire 
appropriate for )iarticular lands. 

TiCgisluturos tanild, l>y enmaing fippropnate 
statutes, give full “zoning" powers, including the 
power to control live scillenumt pauern, to soil 
conservation districts, and full “conse.rvalion 
ordinance” pow(;rs to eoimiies. Tlua’t'. i.s nt 
fumljunoiUiil logJil difl'erencc in the lands u\ 
reguliilions dial, under snilablc laws, could bi 
adopted by counties and soil consta-valion tlis' 
iricis for soil conservation or cro.sion control, foi 
conn-oiling scltlenicnt, or for other i)nr|)OSc.s 
Similarly, there arc no iiasie distinctions in tli< 
administration or enforcem<;nt of llie (n-dinamtes 
since legislatures could rc(|uire each lo lie admin 
istcred or enforced in the same way, Enforce 
ment procedures of existing soil cnnservatioi 
disiricc law.s and zoning eiiiibling acts now (lidei 
but these dincrtmecs could be removed at an; 
lime by the cnaeiincnt of new legislation. 

The question whether soil consei-valion (lit 
tricis should pmsesa “zoning" powers or conn 
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ties should possess “conservation ordinance” 
powers is thus a question of policy. 'I’lie follow- 
ing points, among others, might l)c considered 
in this respect: 

(1) Would zoning duplicate or supplement 
the powers of soil conservation districts foi- soil 
conservation or erosion control? (Some ,18 
States have now authorized the fi)rination ol soil 
conservation districts with authority to ailopt 
and enforce conservation ordinances.) 

(2) The unit of government most interested 
in the effects of the proposed zoning regulation 
is likely to be the one that can hotter j)repare aiul 
enforce an ordinance. Where setllcmenl control 
to reduce the cost of pulilic services is the primary 
reason for zoning, this coirsklcration would 
point to action by counties; where the reason Pur 
zoning Is for soil conservation or enwion control, 
this consideration would point to action hy soil 
conservation districts. 

PREPARATION OF AN OUDINANCK 

Whether action is initiated on a county basis, 
or on the basis of some other unilofgovermncni, 
the following steps arc likely to he taken: 

Appoinimeul of a IHmniuf’ Commission 

The zoning process is usually Initiated by a 
county board with the appointment of a plan- 
ning commission to study ilic problem and to 
draft a tentative ordinance. With the excep- 
tion of Minnesota and Wisconsin, nil the rural 
zoning enabling acts require planning commis- 
sions. In Minnesota, the county hoard, in con- 
junction with town jjoards, pcrf{)rms this func- 
tion, but in Wisconsin a committee of the eounly 
board does the planning unless a rural planning 
board or park commission is already cslahllshcd. 

Drafting of Regulations 

When a county ha.s been carefully studied and 
the objectives of zoning in the county liavc been 
formulated, a tentative ordinance can be pre- 
pared. As many different kinds of zones may 
be established as arc needed. It Is generally 
found easier to draw zone lines on an ofTicial 
map, which is made a part of the ordinance, 
than to describe them in words. Where a map 
is used, it should be large enough and detailed 


eJU)Uff)i It) h-iivi- iKt iloubi wlifilicr any loi qj 
I ninl is wiiliiii a zone. 

The langiiaf.c nf iIk- ici-iilaiioiis tlicinsdvcs 
siumid be as cliMr ami ;iiiii|ile as possible, ami 
should di'a\s’ sliai |i lines b(i\v<‘en (he uses and 
oeitupaiu'ies |n‘ntii(ic-tl and diuse pinhibiicd in 
onh'i' lo eliiiiiiiale (be vai'tteness dial bt'cpdj 
lUigalion. Sniiie /otiiiii', oi'diii.ima's iiavi' slated 
(Inr uses and iK'cn|ianeies periniurd wiiliiii each 
while olbeii; have «Miuim‘i'alcd only those 
dial are Ibibiddeii. Ill aieas wlieie <iiily niioor 
two iielivilic-!i an- lo be pi'nliibiied, slateniriu of 
(he I'eipilal ions as |iroliibiiions shortens (he 
ordinaiiee and makes it easier to nnderstaiid, 
In general, regnlaiions slmnld piiibably stale 
vvhal it) prohibited or )ienni(ied aeeording to the 
Ibnuolexpression dial svill prodnee duMilimtcr, 
elearer rejpilation. 

Riirtiiipiitiiin hv (lurniminitnl Ihiils 

Aldiough die eoiinty has been the unit of 
governineiK priiiiarily respoiisilile lnr the prq). 
araliini of /oniu); ordiiiaiiei's, the nix'd for 
jiardeipaiion by oilier govcriinieiital unilH or 
ai'i'ueies has been i (M ogiii/ed, This parlieipii* 
(ion lakes two luriiis; ( 1) Aiisisiaiiee and advicti, 
or (2) revit'w and approv.il of die ordinitncc 
before its adoplioii. 

'I'he (iisl type of pariielpaliim, wliieli k 
nilvisory in etiaraen'r, Ints beiai uiiiveiHally 
regarded as ii neies'i.iiy responsibiliiy nf lliti 
State ngrienllura) eollege, (be Stale I'lanniii); 
Hoard, or Home oilier l<-elndral agem y. Tin; 
rural eminlieH mosi in need of /oinn)t regnla- 
tioiiH generally eatinoi allbid to hire leehnicnl 
asuisijuiee to iuialyze ii'levant economic infor- 
mation, to develop legal bases for regulatiniis, 
orntluTwise to aid in tlie desirpi ol an orilinancc 
that will niret Inetd proldenis most ellectivoly. 
In WiaeonHln, the ri'MptmHibility for providiiiK 
these, services has been liorne mainly l>y llic 
Clollege of Agricnliniv' and ilie Static l’lannlni{ 
Hoard, alllumglt their assistanee was not sjicoili* 
cally reqnired by die enalding act. 

The Michigan State I'lanning Hoard is instruct* 
ccl by hiw lo iiid in liir preparation of ordinitnccs 
which must also lie approved by ilie planning 
board before lliey lieenme elleciive. T'lib k 
the only enaljling act ttnder whieh a State 
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agency is given the power to veto a proposed 
ordinance. Similar provisions have been pro- 
posed in other States, but local feeling about 
State control has prevented their adoption. 
Even if State control were required by law, a 
county is not likely to enact an ordinance that 
differs very widely from local concepts — if such 
an ordinance were enacted, responsibility for 
enforcing iL might fall heavily on the State. 

In Wisconsin, and perhaps in Minnesota, 
towns exercise a veto power over the applica- 
tion of ordinances within their boundaries — in 
Wisconsin an ordinance can become effective 
only in the towns that approve it; in Minnesota 
there is some question as to whether the county 
board can overrule a town that disapproves. 
This feature of the Wisconsin ordinances has 
been subject to considerable criticism, but 
conflicts between county and town interests 
which might make enforcement difficult are 
thus kept down. In general, there appears to 
be some advantage in keeping the adoption of 
an ordinance at a county level. 

Hearings and Referenda 

All rural-zoning enabling acts require the 
county board to hold at least one public hearing 
l)cfoi'c the adoption of an orcUnance. Most of 
them also require that planning commissions 
hold one or more hearings before the ordinance 
is finally prepared and submitted to the county 
board. In this way, anyone who is opposed to 
the adoption of an orclinahce or who believes 
that it should be prepared in a certain manner 
may be heard. A general advantage of holding 
hearings throughout areas to be affected by 
a zoning ordinance is the participation of as 
many persons as possible. 

No existing enabling act requires a referendum 
to be held on the question of whether a partic- 
ular ordinance should be adopted. In Michi- 
gan the question of whether the county should 
consider zoning at all is submitted to a refer- 
cndirni; some difficulty has been encountered 
with this requirement since it forces people to 
vote on zoning before any planning work or 
tentative ordinance is available to explain how 
zoning will affect their county. Even if the 
vote is in favor of proceeding under the enabling 


act, it merely authorizes the county boai'd to 
investigate the question, and does not require 
that an ordinance be adopted. 

It has been suggested that zoning ordinances 
might be adopted under a referendum pi'ocedure 
like that required for the adoption of conserva- 
tion ordinances by soil conservation districts. 
After a conservation ordinance has been pre- 
pared, the question of whether it should be 
adopted is submitted to a referendum. The 
governing body of the district is bound by a vote 
against adoption, but if the result is favorable, 
the governing body may or may not adopt the 
ordinance, as it wishes. The primary considera- 
tion in the use of a referendum of this type is the 
observance of democratic processes, and the 
assurance of public support of regulations 
adopted. On the other hand, the cost of a 
referendum may be offset against this advantage; 
a democratically operated planning program 
may be preferable. Where a referendum is used 
and not all pei^ons affected are registered voters, 
some means should be devised for all to partici- 
pate. 

ADOPTION AND AMENDMENT OP AN ORDINANCE 

Adoption of an ordinance may be relatively 
simple, as when only a resolution of a county 
board is required, or it may be more compli- 
cated. In Michigan, for example, the general 
law of the State provides that county ordinances 
must be submitted to the Governor before they 
can become effective; it is uncertain whether the 
requirement also applies to zoning ordinances. 
Questions of this kind may be eliminated by 
adapting the enabling law to existing statutes. 

Notice of the adoption of an ordinance must be 
given to the general public, as a matter of con- 
stitutional law. Enabling acts usually provide 
for notice by requiring that an ordinance be 
published in the official county newspaper and 
filed with some county official, such as the 
county clerk. If a State has a general law relat- 
ing to county ordinances, the usual procedure 
for giving notice may also be applicable to zoning 
ordinances. The laws of Colorado and Penn- 
sylvania go even further and demand that 
ordinance be indexed in the books of the 
recorder of deeds. This practice is contrary to 
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the theory of the recording stnlulcs, which is to 
record only matters nlTccling land lilU«, wlxa-cas 
zoning ordinances do not impose any liens on 
property or otherwise modify its ownership. 
Every time a zoning ordinance is amciulctl under 
the Colorado and Pennsylvania type of statutes, 
even if only a few words are changed, the 
amendment must be indexed. Although it is 
not expected that rural orclinaitccs will Ije 
amended a.s frequently as city ordinan<’(«, a 
recording requirement of tins kind may prove 
burdensome. No tirban-zonlng ejjabling act 
contains such a provision. 

Regardless of what process of amendment is 
prescribed by law, it Is, of course, essential that 
it be followed to the Idler. Olliervvise the. 
amendment will he invalid and unouforceable. 
Many enabling acts require that llie sjuue pro« 
cedure be followed to amend an ordinance as to 
adopt it: If a planning commission is required U) 
prepare the original ordinance and to liold hear- 
ings before submitting a draft to the eouniy 
board, it must do tiic .same for amendmeuls. It 
assumes that the county planning eommlssion is 
a continuing body. An alternative |>njee(lure 
may, of course, be provided by an enabling aei. 

Tint usiv 01' noAiuw or adjustmknt 

In urban zoning it is a common practice to 
establish boards of adjustment (.sometimes called 
boards of apijcal) to wlueh landowners may 
appeal decisions of adntinisirntivc ollicers and 
address petitions for varinm;e.s to <;xeu.se them 
from the strict letter of the zoning orilinai»:e. 
Generally speaking, variances are granted wl«*re, 
owing to special conditions, a word-for-word 
enforcement of the terms of an ordinance wouhl 
cause landowners unnecessary hardships. A 
complaint bureau is thus iiiiulc available i<i 
landowners to which they can informally present 
their complaints and from which they should 
obtain prompt action. An al)usl^ of tlic power 
to grant variances, however, will circcliveiy kill 
an ordinance. Of the seven comprehensive 
rural-zoning enabling acts, all but tho.sfi of 
California and Washington provide for boartls 
of adjustment. 

Boards of adju.stmcnt arc purely a(lmiiii.sira- 
tive bodies and cannot exercise legislative 


})owris, (hey cminoi iu;ini a variance 

thill will liave (be t-llrci (tf aiiK'iidiug llu; zoiiini 
ordinaiH'{‘ or idU’i'iiig (be /oniiii; maps, Imtsincf 
all courts do iiol as (o wlieii a variance 

exceeds this limii.iiion, it is iieee.ss.ary loexaiiiin^ ^ 
<l<‘<-.ision‘i ill eaeli Stale to deiei iniiK! iho 
of the boards. 

Some coiiris hold that ii board "f adjustiiicni ■ 
has uo aiiilioriiy to allow the establislmuuuofa ^ 
noneonroniiing use imder any eircuiiiHiauecs 
the /oniiig body must nv.oiie the property i| 
siieli a use is lu be permit led, ( )tlici s allow var. 
iani’es iiuilioi i/iug esiablislmiem of nDncoiiform, ' 
iiig uses u'lii'ii landow ners ;iir elearly .siilijoctcd 
to “unnei'ess.uy liardsliips." It lias hctai hey 
thill an owiu-r is not rniiileil m a v.iriiincc nnlcij 
he shosvs, atiionf; other iliiui;;;. that his propniij’ 
will not yield a ‘’nMMiimlilc- leiiii n*’ if iisai only 
for purposes allowc-d by the zoning ordinance 
am! thill lii-s plif,lii is not diie to geiieiiil enndi. 
tioiis in ilir iirif'hlioi liood. (If tine to general 
eomlilintin, tin* rtMstmiildenes'i and vtilkliiy oI 
tlwonliiiiiiice would lie tjneiuiouable,) Noillie; 
is an owner entitled to a viu iinice merely hocaiis! 
it would permit him to (rain a greater income 
from Ills property ihim in possible iiiulor (b ^ 
resirielioiiH III (be zonini.' luilinauee, 

N'iany of the m'lifni’/oning laws do not npccify 
wheilier iiieiulieis of the IikmI ordiuaun'-iiialtiiij 
body may or may not be member.s of ilit; board < 
ofad|n:<ltnent, iilllioiigli it is generally eoiisidci'cd ^ 
good |iraeiiee to niiiintaiii .separatr nieniliei'sbipi i 
pi order III prevent roiilnsion of the iegislaiive ' 
tmil aduiiiiiiiiiiiiive limeiions, ( M' the pi'{‘.toiit 
nirai'/uiiiiig enablitifi .ii’i;i, only Miiniestiia'i 
provides lion the body en.u iing the ordinaiia 
shall also In: the ho.ud ut adjustment, allliinit;h 
the. hloritla soil l oiiseivatitm disirieis lawaiula 
Mieliigau townslii)i /oning eiialiliiie. iiei emitain 
similar inovisiims. 'I'lie INmnsylviniia cnalilin^ 
tu'l ju'ovides lloii no more tli.in liidf of (he board 
of udjusmieiu lUiiy be mi'mlieis of the hoard of 
eouniy coiiiinis'iiniiet.s; the Mieliiri;ni law cstalr 
lisiies a hoard of ;ul)nsinient with liiilf of in 
members tiiso memliers of the enmity planning 
iamt’d, and ilu' niiier hall iippoimed by (lii'>S(a(c 
Planning tlommissiim. No speeilii: provision! 
for mejnlieiriliip of boartls of itdjusimem arc 
found in the Virginia and Wiseonsiti laws, etl'Cf 
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than that members shall be appointed by the 
board of county commissioners. 

Boards of adjustment in urban zoning have 
operated as a safety valve, preventing legal 
controversies by making concessions to land- 
owners in eases of unnecessary hardship. By 
making these concessions .subject to certain con- 
ditions, boards have also been able to make 
variant uses conform as closely as possible to 
their surroundings. It is not apparent, however, 
whether rural zoning is so analogous to urban 
that boards of adjustment will be found equally 
valuable in the administration of rural ordi- 
nances. 

An urban zoning ordinance is a com|)lex 
instrument in that it establishes .several kintls of 
districts and permits or excludes numerous uses 
in each, as well as fixing set-back lines, height 
limitations, and densities of population, while a 
strictly rural ordinance may be relatively .simple, 
as when it merely forbids a year-round rc.sidcncc 
or completely prohibits certain land uses. 
Because of the greater simplicity of its regulations 
it may be easier to fit it to existing conditions 
and to avoid “unnecessary hardships” that 
require treatment by a board of adjustment. 
The lack of experience with rural zoning and 
boards of adjustment makes it difficult to draw 
definite conclu.sions a.s to their usefulness, al- 
though in Wisconsin, where ordinances have 
been in cfTcct .since 1933, very few problems 
requiring their establishment have so far 
become evident. But where zoning ordinances 
contain provisions of the urban type, l)oards of 
adjustment would clearly be valuable. 

Tlin KNI'-OROKMKNT OF ORUINANOKS 

The administrative jn'oblems of enforcement 
cannot be overemphasized .since an otherwise 
“perfect” ordinance is of no value if it cannot be 
given effect. One of the most important factors 
in the enforcement of an ordinance is the attitude 
of the people in the locality where it applies. If 
they understand an ordinance and want it en- 
forced, administrative oflicials will be active in 
carrying out its provisions. If they arc indif- 
ferent or opposed to an ordinance, it is apt to be 
merely another law of no importance. 


The countic.s that most need zoning are fre- 
quently .sparsely .settled and already oxpcrieneijig 
difliculty in securing adequate revenues to j^ay 
their operating exjjenses, These counties clearly 
cannot afford to employ a new full-time oflicial 
to enforce a zoning ortlinane.e as might wealthier 
suburban or inten.sivc agricultural counties; 
they mihst rely on existing ofiicial.s, such ns 
sheriffs, assessors, road supervi.sors, sidiool siipcu’- 
visoi-s, or others, whose regular duLi(!S re(|uir<‘ 
them to travel about the eoimly and to 1»<^ famil- 
iar with the location of homes and the usi^s of 
lands. (The district or county atlorn< 7 , who 
prosccute.s criminal actions on heluiirof Lh<^ .SlaU' 
and c<Hmty, actually handles the eourt proee<‘d- 
ings necessary to cnforccnuuU, but otluu' ollicials 
must provide him with the inlonnalion lux'.essary 
to invoke court iiction. Ofiicials who do not 
travel, such as county chu-ks, rcteorder of decids, 
and others, may also have certain cnfin'ccjnent 
duties to ])erform coinplcmeiUing iho.se of other 
oflieers.) TIjc schR’tion of the oflieer, or ollieors, 
to be responsible^ for the administration of an 
ordinance is of great importance but little (!an 
be said as yet ns to tlu^ best clioido. 'fown 
asses-sora have been delegaKrd administrative 
duties by law in Wiseonsin, but in Mlnnesotn, 
the problem Jins l)ecn left to the (‘ounty !» 0 Mrtl 
by a provision of llte enabling act tliat empowers 
the board to “impo.se enforcement dulics on any 
oHicor, department, agency, or (rmploy<ui of the 
county.” 'Jhis j)vovision huives die board freer, 
wliencver it feels that imiirovemenls can be 
made, to shift duties from one odieer to aimlher 
or to impose new duties liy amending the 
ordinance. 

Under mo.st slatiUea, violation of a zoning 
ordinance is punishable liy line or imprison- 
ment. hixperience from the early days of city 
zoning indicates that criminal jiroseeulions 
should he used .sparingly until the constitutional- 
ity of rural zoning i.s well e.stabli.slied, since a 
court is likely to give a violator wiio is facing 
criminal punishment llie benefit of any doubt as 
to the validity of an ordinance and to liold llu; 
ordinance invalid. Just as effective a remedy, 
in many ca,scs, and one more easily .secured, is 
an injunction against the continuation of n 
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violation. (Under suitable statutory provisions, 
a taxpayer, as well as a county, may institute 
an injunction proceeding.) 

As already pointed out, it is soinctiines difl]- 
cult to ascertain ju.st what a nonconforining u.s<; 
is, when it has ceased, and when an ordinamto 
has been violated. These i)robIcnis may b<^ 
met, to some extent, by .sititablo pnmsions of 
the ordinances: an ordinance may state what 
^acls shall constitute prima facie evidence of il.s 
violation, or of the cessation of a nonconforming 
use. In Minnesota, Wisconsin, and Pennsyl- 
vania, county commissionci’s arc mpiired, upon 
the adoption of an ordinance, to pn^parc a list 
of all nonconforming usc.s. In VVisconsin, the 
list is published in a ncws})aj)or once a week for 
3 weeks, and errors may be objected to by land- 
owners within 60 days. The list then Incomes 
prima facie evidence of the status of noncon- 
forming uses on the cnecllvc date of the ordi- 
nance, and conversely, of the status of all land 
not used as nonconfonning. The lists prepared 
in Minnesota and Pennsylvania are not expressly 
given this legal standing, but would un(loul)led- 
ly be useful as evidence. liven when .suoli a list 
is not required by an enabling act, the device 
is very helpful to tiiose charged with putting 
thc.se ordinances into cfTcct. 

Another enforcement device is to rtxiuirc 
building or occupancy permiu to be secured by 
persons who wisii to Imikl or to use buildings in 
the county. If agricultural uses were regulated 
by an ordinance, permits to iwc hind in a certain 
way might also be required. Although the 
permit system has operated very succc.ssfully in 
urban zoning, its mcfulncss in rural areas is not 
quite so obvious, The question of administra- 
tive costa immediately arises, as well ns whether 


tlu! .‘ty.slcm would ircoivc lniMl , 

cm-rtivi', pmnils would prohuhly hiwo J | 
rctiMir(-<I lor all laud within die <-Otmiy 011^ 
cities .and villages, even lor land in .an unrcsirir 
cd zoiua Whcihcr fanners would comub t| 
loniialily of nn'ui iiig a |H'niii(, in build ^ nc, 
hoiiunirluadd lu an old uiu', ino nuirli bother 
liani 10 say. atllinuf;h ihr avrrag,' faniuirwoiil 
JiiJt oficn naiuiic liiis (y,„, of ihtuiU. Thewi 
moredt.iiln as lo wliriluT ihry would areeptth 
imich moir liitialrusuiiiu irtiiiirciiicnl ofsmim 
]icriuiiH aimuiiily fur .agi ii-iiliural uses. IVmi 
sysltaiis an- cxiurssly antlinii/ud tiy (b,; l;,;vsr 
Coluradoaiid Pruiisylv.uiia. and (hr power ma 
!m implied in ilu* laws ol'mlirr Stau'.s. 

All -/ojiing (-nabliiif; arm provide iliiit noiicon 
foniiiiig uses rsisliiig .m ilu- rficriive date of ai 
ordinanre shall hr allowed lo roniiuue oji ti, 
theiiry dial this is a Ufri-fisary roiislitmiDjiiii rj 
quiirmciil. Tlir laws of Pruiisylvaniii sik 
C olorado, iiowiwrr, iitlow boards of cmmii 
comiiiissitmrrs to provitlr in a zoning (mliimiici 
for till' ti'i'iniiiaiioii ot iionroiirnriiiing uses li] 
s]iccilVing a period witbin wbirli iliey will Is 
re<|nircd m rea.se, or by providing a ibnmib 
whereby dieir rumpiilsory leriMiiiiiiioii will bt 
iixed so as iti allow the (iwner lo reeiw 01 
amortize bis iiivesiinenl. 'riii! enabling iietsol 
Wbmnsiii and Mlnnesuia niair iluit if a non- 
eonibrniing use is not runihiued, but h allowed 
lo cease for a period of liine, ll may not ihcrc- 
after Im reesiablislied; ami die laws of t lolorado 
and Pennsylvania aiitlmrize eounly eoniinis' 
siom'i'H to write .simiiai’ provisions into zoniiig 
oidinanee.H, I Im* remuvid of die nonconfonning 
use Is one ol die niosi ditlienli ipf zoning prol)> 
lems. Additional deveittpmems in Imndlmg ii 
may be expected tis zoning roines of age. 



STATE LEGISLATION TOR. BETTER LAND USE • Chapter 2 


State Water Laws 


T he water consciousnoss of tho West is well 
cx{)rcsscd in the Leelaration of Rights in 
the Constitution of Wyoming: “Water })eing 
essential to industrial prosj^erity, of limited 
amount, and easy of diversion from its natural 
channels, its control must ho in the iStnte, which, 
in providing for its use, sliall equally guard all 
the various interests involved.” Similar pro- 
visions of other Stfite cojistitutions and 8talule.s 
in the West likewise declare that the vvalci-s 
within the State l)eIong to the i)uhlio, subject 
to the acquisition of j jrivate rights of use. 

A water right thus is ft right of use; it is gener- 
ally considered to be real property. It doe.s not, 
however, rci)rcBcnt owjiership in tlie corpus of 
the water so long as the water is (lowing in a 
natural stream and is not reduced t(j ))liysieal 
po.ssc.ssion, thouglt in many Western Slates water 
diverted from its natural course i)ursuant to a 
right of use, and reduced to possession by means 
of artificial d'evicos, is considered to be the per- 
.sonal property of the riparian owner or appro- 
priator, 

A water right that may be acquired under 
State Iaw.H attaches to one nr more spccifie pur- 
poses. Tlicsc inu'j5oses include public and 
This chapter was prepared by the followhiK subeom- 
mittcc: George R, Phillips, chairman, Ofllce of Laud 
Use Coordinallonj M, P, Learning, George Weaver, 
Agricultural Adjustment Administraliou; Peter DeVries, 
L. J. Dunklcy, Clicstcr Ilampson, Ihircau of Agricultural 
Economics; S. P. Lyle, Extension .Service; W. R. Park- 
hill, II. L. Sprnlt, Farm Credit Adininlslraiion; L. H. 
I-Iautcr, Floyd lligbcc, Farm Security Administration; 
M. B. Arthur, Forest Service; Wells Iluichins, W, W. 
McLaughlin, Soil Conservation .Service; Albert C. 
Howard, Lewis A. Sigler, A. C. Welnfckl, Ofilce of the 
Solicitor. 


private l>enen<:ial n.ses for homes ami immiiu- 
pjilities, agriculture and Uvesloek, imlusiry ami 
mining, power, (hjod control, navigation, recrea- 
tion. Such u8e.H of wafer may he furliuT el.issi- 
fied as eon.Humptive and noneonsumplive. A 
typical eonsninpflve use i.s irrigiilion of land (In 
which, however, only n pjirt of (be wa I er diverted 
for use is aeiually eon.siuned); and a typical 
noneonsumptivo tise is generation of powtu*. 
Water diverted from a stream for a matciJiisump- 
live purpo.se must, after that ptirpt)se lum been 
servetl, be returned to the stream (or to antrlher 
natural watcretjurse) for fhe use of oiliers, ajul 
nuiHi not be wasted or pul. to some unaulluir- 
ized use; ami ibe tmeonsttmed portions tif any 
diversion for a lawful jnirpose, wluuher con- 
sumptive or noneonsumjilive, nuist be made 
available for other lawhil use.s. 

The water laws witli which this ehupler is 
primarily concernctl tire lh(»He of the 17 Weslerjj 
Stales (he tier (»f State.s extending frtun North 
Dakota U> Texas t>n (he Ittindredth inerulian, 
and tho.se farther west wherein |)roblems re- 
lating to the U.SC of water have been generally 
most acute and where the development of con- 
trol has pr(»grcssed farthest. In the l''.aHl('i'n 
States, hccausc of llie greater aluimlauce of 
water with rcs])eel to land and the generally 
hclter dislnlaition of water stipplie.s in relation 
to available places of use, |»rt)biems of water 
control have arisen more frefjuently in connec- 
tion with iniinicipnl, |Jowcr, ami intlusirial uses, 
and the prevention of Hoods than in tiii-cct 
relation to agriciiUurc. Iri'igalion lias become 
a factor in comparatively few areas, but Is never- 
theless locally important in some ijlaces. Other 
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types of water problems, sucli as pollution of 
streams and drainage of water-logged areas, 
are of widespread importance, particularly in the 
East, but are not treated in this discussion. 

Relation of Water Use to Land Use in the 
West 

Irrigation is essential to the production of 
ordinary farm crops in the arid portions of the 
Western States and plays an important part in 
successful farming in many of the Jess arid areas. 
There are vast areas in which practically no 
form of dependable agriculture is possible with- 
out irrigation; there are othei' extensive areas in 
which the usual precipitation is adequate for 
some crops but not for others, and in which the 
function of irrigation lies in increasing the yields 
of crops, or in making possible a wider range of 
crop selections, or in supplementing tlic defici- 
encies in ‘^normal” precipitation. 

Taking the 17 Western States as a whole, the 
aggregate of all available water supplies is far 
short of the quantity that would be required to 
bring all cultivable lands into crop production 
and to keep them in production. Good land is 
so much more abundant than water in the West 
that the unit of water, rather than the unit of 
land, is the limiting factor in land use. 

AVAILABLE WATER SUPPLIES 

The water supplies in the West are replenished 
principally from the Pacific Ocean — in some 
areas from the Gulf of Mexico — through the 
medium of storms which move inland and which 
deposit the greater part of the moisture content 
on the high elevations. Part of the rain and 
melting snow collects in surface channels and 
eventually forms watercourses which discharge 
into the sea or into lakes with no surface outlets; 
part sinks into the ground and eventually aug- 
ments the supplies of surface streams at lower 
levels; and part evaporates and is again precipi- 
tated elsewhere. Thus the water moves from 
place to place in ever-recurring cycles, and at 
some point is concentrated in sufficient volume 
to be available for use. But the continued 
availability of any given water supply depends 
upon its continued replenishment from some 
other source of supply; hence the right to use 


water from a particular source has value only if 
the tributary sources are kept sufficiently intact. 

From the standpoint of rights of use, available 
water supplies may be classified thus: 

(1) Surface waters in watercourses . — A water- 
course is a definite stream in a definite channel 
with a definite source of supply, and includes the 
underflow. Also included within this classifica- 
tion are waters flowing through lakes, ponds, and 
marshes which are integral parts of a stream 
system. The flow in a watercour.se is fed from 
tributary channels, from diffused surface waters, 
and from underground sources. At place.s a 
surface stream may discharge water into the 
ground. 

(2) Diffused surface waters are those which occur 
on the surface in places other than in water- 
courses, lakes, or ponds. They may originate 
from any source, and may be flowing vagrantly 
over broad lateral areas or occasionally in de- 
pressions or channels, or may be standing in 
bogs or marshes. 

(3) Ground waters are available water supplies 
under the siu-facc of the earth. In watcr-righl 
law they are subdivided into: (a) Waters flow- 
ing in defined subterranean streams; {b) perco- 
lating waters, which are waters moving througli 
the interstices of the soil other than in definite 
subterranean channels; (c) underground basing 

(4) Spring waters are waters originating from 
subterranean sources which break out upon tli( 
surface of the earth through natural openings iti 
die ground. A well, on the other hand, is nr 
artificial means of gaining access to grounc 
waters. 

(5) Other classes of available water supplie; 
include principally (o) surface waters in lakes dj 
ponds, where no connection with a stream system 
is evident; and (6) waste waters, mainly water; 
which, after having been diverted from source; 
of supply for use, escape from control in course o: 
distribution or from irrigated lands after applica- 
tion to the soil. 

RELATION OF AVAILABLE WATER SUPPLIES TC 
AVAILABLE PLAGES OF USE 

The distribution of these available water sup 
plies to available places of beneficial and cep 
nomic use brings up major physical, economic 
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and legal problems. Many large streams flow 
through broad valleys whore diversion and dis- 
tribution of water arc comparatively .simple, but 
even in .such eases storage of Hood flow is neces- 
sary to cffecLuaLc the greatest use of the stream. 
Furthermore, largo engineering works often have 
been found necessary in efrectuating a redistribu- 
tion of water and in the interest of a more com- 
plete use. In other cases the demand for water 
in a particular area has s<i far exceeded the sup- 
ply that water has l)een imported from some 
otiicr watershed, tlieroby depriving the lands in 
the latter watershed from acce.ss to such supplic.s. 
Surface water in the West was originally used 
close to tlie sources of supply, but with increasing 
demands for water and with the development of 
engineering lc(ihniquo the places of tiso have been 
extended farther and farther away. 

Ground water in eonccnlnuions available for 
use is found in various l)usins or other formations 
whieit underlie more or less extensive areas of 
agricultural land. Increasing ulili’/ation of such 
waters has ofuni resulted in overdraughts upon 
the water supply, or In such lowering of the water 
table as to make the cost of i)umi)ing proliihitivc 
for many users. In various instances ground 
waters have been exported from the basin for 
u,sc at distant points. 

Many malatljustmcnts in the combined asc of 
water and land have occurred such as; Poor lands 
have been placed under irrigation became of 
ready acecssiblUty to sources of supi)Iy; promo- 
tional projects have included marginal or sub- 
marginal as well as good lands in order to show 
a lower co.st of development per acre than would 
1)C the case if only the good land.s were included. 
In early decrees some lands were awarded more 
water than could be u.sed licncficinlly, although 
the recent trend has been to hold appropriators 
to reasonable beneficial use; and owners of lands 
contiguous to streams, in some riparian doctrine 
States, have been able to obstruct development 
Ijy other owners, while not themselves making 
proper use of the water. 

WATRR-Riairr Dootuineh in the Western 
Sta'I’es 

Water-right doctrine.^ in the western Slates 
vary according to the class of water under con- 


sideration; and from State to State dilTerciu 
rules may apply to the same class of water. 

WATERCOURSES 

Two diametrically opposite, and therefore con- 
flicting principlc.s govern rights to the use of 
watcrin watercourses in various Western States — 
the riparian doctrine, and the doctrine of prior 
appropriation for beneficial use. 

Rilmrian Doclrine 

Under this doctrine the owner of land con- 
ligiKRis to a stream has certain rights in the flow 
of the water, solely by virtue of such land owner- 
ship. He Ims the right to take from the stream 
whatever quantity of water is required for do- 
mestic purposes and the watering of domestic 
animals; and the right to use water therefrom for 
irrigation purposes, provided such use is reason- 
able in relation to the needs of all other owners 
of land riparian to the same source of supply. 
The original rule was that the riparian owner 
was entitled to have the stream flow by or through 
hU land as it was wont to flow. A strict enforce- 
ment w{)uld have prevented the making of any 
substantial consumptive use of the water; hence 
modifications were made to permit uses of the 
character indicated. 

The riparian right is not merely an easement 
or appurtenance of the riparian land, but is part 
and parcel of the estate. The right, then, being 
inherent in the ownership of land, is not created 
l)y use or lessened or destroyed by nonuse; but 
it can be lost by adverse possession and use of 
the water which amount to a clear invasion of 
the riparian landowner’s right of use, just as in 
case of prescriptive rights against other forms of 
real property. 

The general rule is that land for which riparian 
rights may be claimed must lie within the water- 
shed of the stream or body of water to which it is 
contiguous, and that it is further limited in area 
by the original grant from the Government. 
Usually land cut off from contiguity to the 
source of water by subsequent conveyances m 
which the right is not reserved is thereby 
deprived permanently of riparian rights. 

The riparian doctrine is a part of the common 
law of England. In the Western States which 
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adopted the common law, thci-cforc, the riparian 
doctrine became a part of the local jurisprudence, 
with the exception of those States in which 
existing or subsequent constitutional or staluloiy 
]Drovisions a]:rogatcd that doctrine, or in which 
the courts decided that it had never been locally 
recognized and that it was not a part of the Stale 
law. The riparian doctrine has never been 
recognized, or has been specifically abrogated 
in Arizona, Colorado, Idaho, Montana, Nevada, 
New Mexico, Utah, and Wyoming. In moat of 
the other Western States the doctrine is re<;og- 
nized in greater or lesser degree. In Oregon it 
has become little more than a legal fiction. In 
Oklahoma its status is uncertain. 

The general trend in the States wliich recognize 
the riparian doctrine has been definitely toward 
placing greater and greater rostrieiions upon the 
exercise of the riparian right. Thus, while 
originally the only limitation upon use of water 
for irrigation i)y a riparian projirictor wa.s that 
it be reasonable with respect to the rcquiremeiu.s 
of other riparians — there being then ikj limita- 
tion upon reasonableness of u.se l)y a riparian 
proprietor as against an appropriator most of 
the States have dedicated to public iwic waters 
to which private riglits have not aitatilicd, and 
the courts have declared in many recent doei.sion.s 
that the private right of a riparian pro|)rieior 
does not extend to more water than can be put 
to reasonable beneficial use on his land. The 
United States Supreme Court Ims held that a 
jDatent to land in any of the cicscrt-land Stalc.s, 
issued after the dcscrt-land legislation, carried 
of its own force no riparian rights. The result 
of court decisions in one State in interpreting 
the desert-land laws has been to reduce mate- 
rially the acreage of land to which riparian 
rights apply, and in several States other limita- 
tions relate to the time of beginning use of water 
by riparian owners with respect to the initiation 
of appropriative rights by others. 

Appropriation Doctrine 

Under the doctrine of prior appropriation, 
the first user of water from a stream acquires a 
priority right to continue tlie use, and each 
subsequent user from the same source acquires 
a right which is junior in priority to till rights 


theretofore e.s(ahliHh(^d and is senior to all iliosj. 
acquired at a later dtUe. (lonliguily of land to 
tlic stream is not a factor. The appropriative 
riglit may he ae.<iiiir(^(l for ns(‘ on any laud 
within the wat(a‘.‘ilie<l, and under (•ertain liniita. 
lions for use on land in the wauasliod of a 
dillerenl stream; the riglit is perfeeled hy mab 
ing henefieial use of tin* water in the irrigattor 
of laud or in eonneelion with some otlici 
henefieial ns(t. It may Im kept in good .siniid 
iiig a.s against other claimants of tipiiropriaiivi 
right.H so long as tin? henefieial use eonlinucs 
It is lo.Ht throngit vnhintary ahandonment oi 
through forfinlure for nomi.sc <iver a periiul o 
yeans prewrilied by statute. 'I’iie right cai 
also be lost by adverse use on the part of olhen 
as ill the ease of loss of riparian rights, 

M’he (loetriim of appropriation grew from llv 
customs of miners on the pnhlie domain, tvli 
were originally trespassers hm wliowr rights l 
use water were snlisetinenlly reeogiii/ed by ih 
Federal (lovernmenl. The <-nHtom,s so dc 
velopetl were enaeied into law in all (ho 1 
Western SuiK'S, in some eases after the valldil 
of the ensiomH had been retaigifized by ih 
courts. Th(‘ early proeedmv of initiating a 
approprisition by ptisling ti notice at the polii 
of diversion tmd filing n copy in the eottiu 
records, imd of proving (he compictioii of tli 
riglii in u Itiwsnii possibly many yctir.s laici 
has been gencrtilly superseded by etimprehenslv 
proeetlure under whieli rights are perfi'cted b 
appllealnm to the Stale engiin'cr or other .Stai 
aulhorlly for a permit to appropriate watt 
and by proving lienelieitil use and aetiniring 
eerlifiesUe or lieensi^ from die Sl.iie; till inlci 
mediate ste|).H being taken under the stipe: 
vision of the i>uhlie ngt'ney tmil tins eomjilci 
retwd filed In one (’enlrtil oliiee. 

The more eomiilete Slate wtiter codes pn 
vide not only fi eenirali/etl proeednre for a( 
qiiiring apprn|)riallve wtiler rights, hut also pn 
coduro for the ileterminatioii of water rigli 
and for the adininistnuion and disirihulion ' 
water. Riglils are determined by the vSta 
agency, subject to court review, or upon refe 
cnoc by the court in whi(*h suit is iiroughl I 
individuals to have their water rights adjud 
calcd. The purpose of this procedure is to hat 
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the State represented hceanse of its interest in 
public waters, and to gain the l)enelit of expert 
handling of the coiupUeaUxl physical questions 
involved. Administration of adjudicated rights 
is effected through local water commission- 
ers acting under the supervisit)n of the Suite 
engineer. 

The advantage to the public of a cenlralr/ecl 
system of water righls lies in ilw higher degree 
of order and cllicicncy which it allbrds.^ T’he 
system has not Ijccoiiu^ eom]iletely elleclive in 
all States and has not always oix'.rated without 
confusion, !)Ut it has uiKiuostiouably been of 
marked public licnelit where givim a lair trial 
and where not liampercd by unfavorable (umrt 
interpretations. The fundanKuital prineiples 
have been shown over a long period oi time 
to be practicable and sound. 

ConJIids Iktwecn the Two Dndrim 
The dcxUi'ine of aiipropriation is given elh'ct 
to the exclusion of the riparian doctrim- in some 
jurisdictions, l)ut those Wesi<;rn Stales which 
rccogni'/,c. the riparian doctriiK! have tulopled 
the appropriation doctrine as well, luasinueh 
as these two rules of law tire diametrh^ally 
opposed — the ai)proi)riative right b(ung an ex- 
clusive right to the use of a spt'.cUie quamity of 
water, and the riparian right being (torndative 
with the rights of all othc.r rqjarian owma-s and 
necessarily varying in mensurement from linw; 
to time according to the eurrtmt extent of the 
reasonable requiremenls of all riparian lands 
it is inevitable that in States following tlic dual 
system the conmcls between rii)arian and appro- 
priativc claimants should have l,)een many and 
serious, and that tlie resulting litigation .should 
have been extensive. Generally speaking, in a 
jurisdiction in which the riparian rule is para- 
mount, the riparian riglit is coequal with tluil of 
every other riparian owner, is inferior to ap|m)- 
priativc rights previously acquired on public 
land, and is superior to appropriativc rights 
subsequently initiated. 

The riparian rule is a judicial rule. Except 
for a few statutes which declare that the owner 
of land owns the flowing water thereon, the 
riparian doctrine lias been developed in its 
entirety in the courts, and legislation on the 


subject has dealt with the aiirogation or limita- 
tion of the doctiim;. 'I he docli'inc ol approjiria- 
don, on the other liaiul, is based upon speciiie 
Blatules whie.h originally eodilied locail eusloms, 
and the court <leeisions have (U^alt principally 
with interpretations of ilai eusloms aiul laws and 
with con.s(itulional (inestions. The task t)l 
reconciling conliicling riparian and appropria- 
tive rights has been hd't indncipally lo (In' conrt.s, 
willi little. gni<lan(‘(^ from llu^ legislatures <‘XccpL 
from the very ft'.w whu'h havi* dclnuul the i^xu.nt 
of the riparian right. 

Gonlliels on .speciiie slri-ams are adjusted by 
denning the land.s Imving riparian ri)^hls, the 
lime at whiidi such rights aeerurd, iiiiil tlie, print - 
tit'S of approprialivt' r.laiinauls, juul iiy (let lilt- 
ing what groups of riparian lands have riglvis 
either superior or inferior to isu'tiiin gi'onii.s of 
approprialive rigbls. Ailmini.stralion of sneli a 
decree is dillieult, owing to llte fae.t tliiit the 
(pianlily of water whieli a riparian owner may 
elaim at ii given time is variable, rallter tlian 
delinile as in the ease ol an tipproprialor. 1 he 
Oregon eotirls have overcome this dillienlty in 
Hiatuuiry adjudieiUion.H by deemeing to the 
ripariiin eliiimanl the speciiie- t|uaulity ol water 
which he has apiilied to benelielal use under n 
given dale of priority, thus iilaeing all sneli 
decreed riglils on jm essentially iipproiirlative 
basis. 

[mtv tif th Ikdiiiies itt J'Hfedunthin 

Belter Jmu< 1 Use 

In die more aral areiis the riparitm doctrine 
is unsuiied to Witter tlevehipmenl for gootl land 
use; for thill reiison it hits been diseardetl in 
various Slates iiud modilied in others. Had this 
Ite-en the only ntle, lands eonllguouH lo streams 
would have had the prior elaim, and diversions 
for use on nonripiirian hmtls would htive beim 
inferior in right, rcgJirdless of relative prodmuivt! 
capaeities. U is true that pro|ier vi.se of water 
on ripiirian huid of gttod quiility is iis mueh^ in 
the public interest as jiroper use on itonripiniim 
land. From the standpoint of imblie iiuerest, 
ilic weakness of the riparian rule, in *i State 
having an nliundimee of available land and a 
deficiency in availalilc water .suititlics, has been 
in tlio superiority of right accorded under the 
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rule simply because land is conliguous lo ;i luK- 
ural stream, and, in the earlier phases of applica- 
tion of the rule, the absence of any liiiiitalioii to 
beneficial use. Many courts in upholding the 
riparian doctrine have viewed the subject pri- 
marily from the standpoint of private property 
rights; a recognition of public interest has been 
in general a slow and dillicull process, though ;i 
clearly developing one. 

The doeirine of api)roprialion, (liough far 
from perfect, has proved to Im^ more w(Jrkablc 
than the riparian doctrine, in the de-velopuient 
and utilization of water resources. It is htr le.ss 
restricted in application to lands, it allorda 
greater protection to invcslmenis in water enter- 
prises, and it includes the es.sential cletmml of 
beneficial use and has dtme .so from early litncH. 
Furthermore, the trend now and for sometime 
past has been toward adding the term “nuison- 
able” or sometimes “econoiniear’ to “l«nie(M;ial 
use of water.” 

Reasonableness is of course a n*laiiv<‘ and 
highly variable term, cloponding tipon the cir- 
cumstances of each ca.se. 'i'ljc aim «)f (Ins 
requirement is to impo.se the conskhiralioii of 
public interest upon the use of walen. Nev<’r- 
theless, in determining wluit is a n*asouabl<t use 
in a given case, the courts have aitcorch-d great 
weight to local ctt.stoins wliich may or may not 
be the most efllciont meilmds of use. 

niPl'USKn HtlUFAOK WA'I'KUS 

Rules governing llic right lo mr. dillused 
surface waters, as distingulshccl from the right 
of a landowner to prevent such waUtrs from 
entering hi.s land, have been developed in a 
comparatively small number of judicial con- 
troversies which have arisim between landowners 
or between landownens and othcr-s who claimed 
to have aj^propriated tlic waters direculy. 
Principles governing the rights of ownens of land 
on which such waters occur, as against the claims 
of appropriators from streaim to which the dif- 
fused watcr.s would flow if not inlcrfer<jd with 
have not yet been established, cither by the 
courts or by the State legislaluras. 

The law of diffused .surfac{; watera for tla^ most 
part is distinct from the law of waiereouraes. 
Riparian rights do not attach to diffused surface 


waicr.s, ajul in (In- ab.scnct' of;, siireial siaimc 
appropriaiivc righl'i have lu'cn licld noi 
allacb ID sncli waicis. Special siaiuies reiatb 
to priDrilirs in [In- u.sc of w.inif-, .scepiigo, 
.spring waters liavc-, liDwever, been I'imstriicd b 
rerlain cases as applicable lo did'iised surface 
waters which w<-ie dillcicnii.in-d in lluiso cases 
from ninnini'. sin-ains; bin while staiiitos gave 
(be laiidowncis ibe jirinc riidil sif siso, (hij 
statutory prcfcrmicc wa;; sun in issue in 
csisc.s, :ind ibc i'i|'.b> <•! [be latidowner to use the 
water as ajtainsi an aiieinpted appi'npriator was 
not passed iiposs. Wlieir ilie right of a laud, 
owiwr to niili/<‘ diUnsi-d ;an l;ice waicrs on his 
laud has bemi clin-eily in issue, ilie Weslenicoiin 
decisions, ibongb nni nniiiei uns, have hern lu 
the ellcci lliai be “nwiiu" >HH'b waters so loiuj 
as (bey nMiiain on Iiis land and m;iy appro|ii'iaic 
ilwiii even llioiigb l»y .s" doitif; lu* deprives a 
lower laiulmvnci ol ibe opporiunity of |■(r<■ivin!j 
and using, ibmii, 

Kegnlaiioii of ibe How of dilbiscd surface 
waters on a large seale ibruiiidioni a waleishcd 
may snbstamially alleci, at least n-iupiiraiily, 
tin* Hows in ibe jauTace stream syMteiii wliicl 
<lrains (be waier.slMul, and !inbsiatilial coiiHiiin]) 
live usesofsticb walers liefiM e (hey eiiler stroaii 
ebaiUH'ls will necessarily li'jismi tiu* stream Hows 
(lonirol over dillused walers, in ibe inlerni (i 
(be public wi'll'are in s onnection will) proiit'iiiii 
of waU'i' sb<‘(l proiection, respnicH coordiniiliiit 
of ibe riglits of owners of land on wliioli tl)i 
waters occur with ibc i igbl.s ol ibe stream ap|ijo 
priiUors. Thin matter is discussed in gitstir 
rlelail below. 

UltiillNO WA'IIUCI 

The {’units geiu'rally have «lillerenii;ilci 
between ground waieis llowhi!.' in deliiied soli 
leiTaueiiii .streams and ground waters not con 
nue<l to definite cbamiels, and they have applb 
dillereni rules to rigbis of use of watcr.s in tli 
two elusse.s. This disiinctiun made by lli 
courts ba.s been critiei/ed by .some leadin 
ground-water hydrologists as lieing at vaiiiinc 
wtlb tin* Imas in litigated cases. lIoweiAT, lli 
legsil diHtiiieiions form an iiujiortanl pan ' 
ground-wiiier hjw. 


22 



Definite Underground Streams 

The rules applicable to surface watercourses 
apply equally to definite streams under the sur- 
face. The riparian and appropriation doctrines, 
to whatever extent they govern rights to the 
use of surface streams in any particular juris- 
diction, control rights in underground streams 
as well. This is not a controversial question in 
any Western State. 

The underflow of a stream is a part of the 
stream; hence the same rules of law apply to 
the surface and subsurface portions. 

Percolating Waters 

Principles governing the use of percolating 
waters have been developed mainly by the 
courls, although within comparatively recent 
years several legislatures have spoken on the 
suljjcct. There arc three principal doctrines, 
as follows: 

Akoliile ownership . — According to the English 
or common-law rule, the owner of land is the 
absolute owner of percolating waters under his 
land. Under this doctrine, a landowner may not 
only abstract water from his land for any legiti- 
mate enterprise, but in so doing may exhaust 
the common supply available for other lands 
overlying the same water-bearing strata without 
liability for injury resulting to the owners of 
other hinds, and regardless of the length of time 
other landowners may have been using the 
gnnind water beneficially. This is the rule now 
in some of the Western States, cither in this 
strict form or subject to some qualifications. 

Ownership subject to reasonable use . — ^The injuries 
and injustices which resulted from unreasonable 
withdrawals of ground waters from a common 
supi)ly have led the courts of some States to 
impose upon each landowner a measure of 
reasonable use; that is, a requirement that the 
use of the water upon his land be reasonable in 
relation to the needs of the owners of other 
overlying lands. The ^'correlative doctrine” is 
essentially one form of the American doctrine 
of reasonable use; as developed in the Cali- 
fornia court decisions, it entitles the landowners 
to an apportionment of a common ground- 
water supply in the event of shortage. The 
export of ground water to a point outside the 


basin or area in which it is found, at a time 
when the owners of other lands within the basin 
need the water, is held to be an unreasonable 
use and therefore is not permitted under this 
rule unless the one taking the water away has 
acquired a prescriptive right toi do so. The 
doetcine of reasonable use is the rule in such 
Western States as Washington, Utah, Colorado, 
Nebraska, and North Dakota. 

Appropriation . — Several western legislatures 
have subjected all percolating waters or desig- 
nated classes of ground waters to appropriation, 
and the courts of two other States, in the absence 
of statute, have recognized the appropriability 
of certain percolating waters under certain cir- 
cumstances. The growth of the appropriative 
principle in this field has been slow, owing to 
the well-founded principle of absolute or modi- 
fied ownership in American jurisprudence and 
to the great practical difficulty in identifying 
percolating waters and establishing their origin, 
destination, boundaries, and quantity and rate 
of flow. But technique has been developed for 
the reasonable ascertainment of these charac- 
teristics, and the ground-water appropriation 
statutes are being actively administered. 

The New Mexico statute is probably most 
widely known. This was not the first of the 
ground-water laws, but was the first to be ad- 
ministered on a substantial scale. Under this 
act the “waters of underground streams, chan- 
nels, artesian basins, reservoirs or lakes, having 
reasonably ascertainable boundaries,” are de- 
clared to be public waters and subject to appro- 
priation. This classification brings under the 
statute those accumulations of ground water 
whose characteristics are subject to analysis, and 
while it excludes vagrant flows, it doubtless 
covers most ground-water supplies that are sus- 
ceptible to practical use and certainly those 
sources that can be effectively administered. It 
parallels in general the classification of waters in 
surface watercourses, for a “body” of percolating 
■water moving through the interstices of the soil 
over a wide area with definite and ascertainable 
boundaries may be likened to an underground 
stream. 

The Oregon statute has adopted this classifica- 
tion, applicable to the eastern portion of the 
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State, while the Nevada and Utah slatnlos irlaH* 
to ground waters generally. An Idaho statiile 
provides that “sul)lcrrancan” waK^rs may 1m; ap- 
propriated and the courts of that State havt; 
recognized the rule. 

b 

Spring Waters 

Springs tliat form the source or p;»rl «»f (he* 
source of a watereoui’se are suhjeet to (he law ol 
watercourses — riparian or appn»prialJon iloc‘- 
trines, or h(Uli~and (he rights to the use; of such 
springs arc coordinated with rights (o wat«*rs in 
the stream itself. A landowian* ha.s no rxchisiv<; 
rights in springs which fecsl ;\ deliuiU; stream, 
just because the s|)ring water eomc.H naturally (o 
the surface on his land. 

Springs lltat do not contrilmlc (o (he stipply of 
a watcrcouiw. or which otherwise (h) not How 
from the land upon which they rise*, if suppliecl 
by pcixolaling waters, ordinarily helong to du; 
owner of the land on which they rist;. This is a 
matter of statute in .sonic Stales and tin; rule has 
been slated by the courts in varums i>ther.>i. 
There are exceptions in a finv .Siau'.s, how(;v«T, 
and the continued applicability of (lu; ruh; in a 
State which has dodi(;ated all groim<l water i«) 
the public, is 0 [)cn to fiueslion. A spring is 
simply ground water winch ha.s emne to the sur- 
face, 8C3 that llic landowner’s right to the uw of 
the .spring would ordinarily he no greater than 
hifl right to the use of ground water whi<*h feeds 
the spring, 

Other Classes 

Rights to the use of surface waters in lakc.s or 
ponds, where the evidence falls to indicate any 
connection with a surfacc-slreain system, are 
subject to the law of watercourses in the particu- 
lar jurisdiction. The dificrence between the rule 
applicable to such body of water and (luii appli. 
cable to a lake which is an integral part of u 
atieam system, is that in the latter case the righl,H 
to the lake arc correlated with all those on the 
entire stream system, while thojie perlainmg to 
an independent lake form a scjiarate gi-oup of 
priorities or other claims. 

Wa.stc water may be appmpriated, within 
limitations, before it has returned to the stream 
from which originally diverted, but as a general 
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circctnaic better laml uhr under existing water 
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PR.OOEDUU1C UNIJEU WATER GQI>ES 

The “water codes” of most of the Western 
States follow a general pattern. This pattern is 
fairly uniform so far as the procedure for ap]>n)- 
priating water is concerned; less uniform in the 
administration of water; and still less uniform in 
the determination and adjudication of appn)- 
nriativc rights. (Lack of uniformity in procedure 
is not in itself a problem, except in conneelion 
with interstate tirojecLs; and even there it is the 
differences in basic doctrines that cause most 
concern. Certain procedures arc unquestionably 
more efficient than others; hut in some States the 
present systems have i)oeu cstalilished for a half 
century or more; they have strong local appeal 
or other special value; and even where locally 
acknowledged to lie imiicrfoet, little or no dis- 
position or even willingness to alter long-scafioned 
methods now in working order is evkloiU at 
this time.) 

The statutes of every We.stcrn State except 
Montana require that water he appropriated 
only upon aiipUcation to the State engineer or 
other ofliccr or agency. Mijntana has adopted 
different procedures for acquiring rights in ad- 
judicated and unnc\iudieate<l streams, i>ut main- 
tains dcccntrali’/ccl procedure in both eases. 
In Kansas, ccnirali/.cd procedure is part of the 
statutes, though eorniilcte administration has not 
yet l)ccome effective. I.ong experience has shown 
definitely that ccntrali'/.ed procedure is produc- 
tive of better results than the old system of post- 
ing and filing notiec.s without record of benelieial 
use. 

Mo.st of the statutes iirovidc. that water may be 
appropriated in tlie manner therein provided 
and not otherwise, and the courts have generally 
upheld the statutory procedure as exclusive. 
The Idaho Supremo Court, however, in nu- 
merous decisions, has held that a valid appro- 
priativc right may be acquired without compli- 
ance with the statute. In that State, accord- 
ingly, an appropriator may apply for a permit 
to appropriate water or may take it without 
permit, as he chooses, provided he respects prior 
appropriations in the latter ease. If it were de- 
sired to change this interpretation of the Idaho 
court, an amendment to the State constitution 
might be necessary. 


StntiUoi'y jiroecdurc for dctemiination of 
water rights is an improvement over the former 
conrlitinn which ])crniittcd !» nuiltiiilieity oi 
court actions concerning llu^ waters t)f a .Htream 
system, each involving a very few claimants. 
In the majority of the Western State.s, a statutory 
procedure for determining water rights lui.s la'tm 
provided but in some jurisdielions it has lieen 
little used, either heeatise of llie existence of old 
decrees or beeau.se dcweloimient has liecui slow 
and contests infnxiuent. In lliret^ Slates the 
courts have detTired tlu^ enabling legislation 
imeonstitulional; in Soulli Dakota the law has 
rcecntly been revi.sed to mei;t the court’s olijee,- 
liou, 

Administration of water rights is provided by 
most of the staUUe.s, but is elleelive in only some 
of the States. Various streams are administered 
by eoinniisHioners appointed by and rt^8|ionsible 
to the courts, vatlier than under the supervision 
of the State engineer. In most States, i;xl(;nBion 
of admini.HU'ation under a Stale agentiy lias 
probably kept pace wiilj the demand for it. 

CONia.ItiT JIHTWIO^N lUCAUlAN AND Al'l'Ut.llMUATlVl'. 

UK I UTS 

Adherenc.e to the riparian doelrim; m the pant- 
mount rtile of watei- law in Slates having htrge 
opporumiiies for irrigation develoiiment has 
canseil much cH.sstmsion, fi»' tlu; riiiitrian rule 
has mb Iieen atletpiate l<» meet the need of best 
use of land and water resourtuis; eonsetiiumlly, 
itsiiilluenee luis been generally ivinre obstruelivt^ 
than eonstruetivc. Some States liavt! turned 
without rescrvjilion to the apiiroinialion doe- 
trine JIB liesl suited to llieir iihysieal conditions 
and Jivoidcd confliels hetween ripjirian and 
aiiprnpriaiive eliiimanls by itbrogaling the 
riparian rule eomi>leiely. 

The Galiforniji courts early made the rlparinr 
doctrine paramount, Imi upiield, as against ri- 
parian proprietors, aiiitroprialivc riglus to wa- 
ters on public lands jmd iircscriplivc rights; th< 
greater parts of California lands irrigated fron 
streams now have approprinlive and preserip 
live rights. But development has progressed ii 
spile of t)io riparian doctrine rather titan lie 
cause of it; the confiict lieiween the two system 
has covered more than 50 years. Although th 
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voters of the State have adopted a constitutional 
amendment limiting riparians to reasonable use 
and the Supreme Court has upheld the amend- 
ment, a riparian owner may still obtain a declar- 
atory decree defining his right which operates 
to prevent its loss by adverse use whether or not 
he makes any use of the water himself. 

The courts of some other riparian-doctrine 
States have been more sympathetic to the 
appropriator in his conflict with riparian pro- 
prietors. For example, under the Ncliraska 
decisions, the riparian owner must have made 
actual use of water prior to the acquisition of 
approprialivc rights by others, if he is to recover 
substantial damages for being deprived of the 
future u.se of water. The Washington courts 
have held that riparian rights are only iho.se 
which can be beneficially used within a reawni- 
able time. The courts of Texas have ruled 
that riparian rights attach only to the normal 
flow and underflow of streams. Oregon, botli 
by virtue of legislation and favorable court 
intcrprcialion.s, has eliminated the riparian 
doctrine from stream administration, even 
though the courts originally accepted the 
doctrine. 

The Kansas Supreme Court, on the other 
hand, has recently emphasized the paramoimi 
position of the riparian owner ami has made 
statements which raise questions as to the prac- 
tical application of the appropriation dwurine 
under the present rule In chat State. 

Since the water master is an administrator 
of determined righl.s, not a judicial oflicta* 
charged with the determination of ever-varying 
water requirements and relatively reasonable 
uses of water, administration of the waters of a 
stream obviously is not practical unless the 
scheduled rights are definite and therefore en- 
forceable by the water master. The riparian 
States which have gone farthest in bringing 
riparian claims under practicable administra- 
tion, in coordination with rather than in con- 
flict with appropriative rights, have done so by 
placing the riparian rights as nearly as possible 
on the same level as the approprialivc right. 
Progress is stripping the riparian doctrine of Us 
rigors and adjustment between the formerly 
irreconcilable conflicts has been made ijossible 


variously by consiimilomil aincmlmeni. Icgish. 
lion, and coui'l (Icci.sioiis. 

coNTinii, or n in MINI) watkus 

Public over rights in ih,- „se ofRroimd 

vvulcr.s is a lonii.aiMiivrly mrni drveliiimiciK 
and as yv.l is rllrriivf iti very lew .Stales. Initio, 
lion of ihe |niiiriplc has l.crn vigorously oj,, 
ptml in .soiiir States by vcsiod iniercsts, by 
tlio.se wlio tliaibleil the elli.-ary of leelinlf|iic 
for (leteniiiiiinit ilie c harai lcristies of groinul 
water, and by ihosie roiu erned over the con- 
.stiliuionalily of propo.sed lc‘|',islaiion, 

(troiaul- 1 I.n\islntiou 

'I’he e.ssenlial iiriiieiple Ims been upheld in 
New Mexico, Imwevei', and the slabile is licin|» 
actively iidiniiiisieird (here. The enaliiiug acts 
in other States have not yi'i been passed u])oii, 
Considerable inieieHt lias been .shown in recent 
years and legislative proposals have been nmde 
in several Stales where no adequate public 
control ytu exists, {‘riiis dismssitm deah with 
rights to the n.se of ground Wider, s, inul nolle 
the regnlidinn of arteshm wtdls in ilu? Interest 
of i>reveniing waste, concerning which most 
We.stei'u Slate , 1 Iiave nuire or less adequate 
Htainies,) 

The doidrine of reaHuiml)le use, and Its vni'ln- 
lion called ilit? correlative doctrine, rcpresonin 
(lislincl adviiiu'i* over tin* rule ol'iibsolntt* owner* 
ship, under which one liinthiwutrr niiiy injure 
hi.s neighbor's water right wllhnut liiihility, 
.1 he rea.snnablr-nsi* rule pioteeis etich proprietor 
against nnieasoiiableness on the pjirt of his 
neighlMU's; but it jilUntls un pitiii'ction wlialovcr 
In existing (levelo|nnenlH when the coitiinon 
water siqiply heemneH so depleted by succesfiivc 
pumping iusiallatious as in beennie insnllicient 
for lliti requirenieuls of jdl overlying lands, 
Since priority of use is not a factor, landowners 
who have, been making use ttf the untlerlying 
ground wider for many years may find the .sup- 
ply so tlepleied, or the wider level so lowered, 
as the result of later developments within the 
area, ns to make It imp(w,siblc or unccouoinicfor 
diem to continue pumping. 

fhc appropriation clotttriue, on the contrary, 
protects the users in the order of their priorities 
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of use. (Protection of means of diversion, under 
administrative statutes, is noted below.) On 
the whole, the administrative ctmtrol of ground 
waters based upon prior appropriation, where 
the .safe yield of aquifer.s is seientllically deter- 
mined in advance of withdrawals, appears to 
offer a sound and practieahle method of cirec- 
tuating cconomie use of ground waters. 

The grouncl-water-appropriatiou statutes were, 
enacted in States in which tlie courts had pre- 
viously rccogni/cd, expressly or impliedly, (»wn- 
ership of percolating water l)y the owner of 
overlying land; although the Utah court had 
progressed from this to the correlative doelriuc 
and thence to tlic a|)proprUUiou doctrine before 
the statute was passed. Pret^xisting uses have 
been protected by allowing the user to (ilc a 
claim of right, which when Hul>sUuUiated be- 
comes a recognized riglu of us<i, prior in right 
to appropriations made und(M' the stattilc. 
Vested rights of use are thus taken care of; but 
the constitutional question that has aVl.Hon is 
whether owners of land overlying a ground wa- 
ter area have vested rights which they have 
never put to use, .such rights resting .solely upitii 
statements in court deeisions to the eflect that 
the landowner t)wnH the gnmnd water. 

Where such clcciHions have l5(*en few and 
readily distinguishable on tin; fac.ls, they may 
carry no more weight itt d(n(;nnining the validity 
of the gromul-watcr law of a given State than 
they did in New Mexico, pai-licularly if ilui 
statute is framed to exclude small diirufH^tl Hows 
of uneertain area and extemt. 'Plie didiculty 
of cstahli-shing such a statute will be mcasnral)ly 
greater in a .State in whieli ground water devel- 
opment is extensive and tlie luvesinmnts arc 
great, and in which the court decisioas arc 
numerous and positive as to the extent of the 
landowner’s riglU. 

A ground-water .stalute ai)i)eara to ofl'cr more 
to successful administration under the appropria- 
tion doctrine than under doctrines (»f private 
ownership of water. The State undoubtedly 
has the power to regulate uses of water, however, 
whether the water itself be puldicly or privately 
owned, so that even long-cstal)lislicd doctrines 
of private ownership of ground water should 
present no insuperable obstacle to public regu- 


lation in the interest of conservation and better 
use. 

Protection in Means oj Diversion 

The question has arisen as to whether an 
api>ropriator under a ground-water administra- 
tive statute is entitled to enjoin a later diversion 
from the same .source which results in so lowering 
the common ground water level as to force 
higher costs of pumping upon the prior ap- 
pi’opriator. 

The decisions concerning surface streams have 
accorded the api)ro]>riator substantial protec- 
tion in a means of diversion that was held to be 
rcastmablc under all the circumstances, and 
have denied prt)tecLion otherwise. If the pi’ior 
approprialor’s method of diversion is reasonable, 
jiiiuor appropriators must compensate him for 
the cost of any substantial change required for 
tlie accommodation of later comers. The few 
decisions on maintenance of ground-water 
pumping diversions, from four States, have held 
to tlie same cflcct. As .some lowering of the 
water table or reduction of artesian pressure 
follows each added diversion of ground water, 
the logical effect of such ruling is that every 
appropriator must contribute to the added cost 
of all a|)|)ropriations which antedate his own. 

None of these decisions has arisen under acl- 
niiiiisiralive procedure applying specially to 
ground waters and including determinations by 
the State engineer of unappropriated waters in 
the proposed .source of supply. The appro- 
priator under such a statute has little basis for 
insisting upon maintenance of the water level at 
the point at which he first pumps it, provided his 
appropriation can be satisfied within the condi- 
tions determined by the State engineer ns affect- 
ing safe yield. But there are no court decisions 
squarely in point and the statutes arc silent on 
this matter. 

Correlation oJ Rights to Surface and Ground Waters 

The flow of surface streams depends in large 
measure upon accretions from ground-water 
supplies, and ground waters in various areas arc 
replenished by "losses” from surface streams. 
Rights to the use of water in a given stream may 
tlicrcforc be materially injured by withdrawals 
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from the ground-water rcsci-voirs which (Khi- 
tribute, to the stream, and vice versa. Protec- 
tion of water rights generally niean.s, conse- 
quently, that ail rights to a common or inter- 
connected surface and ground-water supply 
must be coordinated. Correlation is ju.st as 
necessary in sucli case as it is in the ease of rights 
on the main stem of a stream and those on each 
of its tributaries. 

Rational coordination of such interdeptmdeiU 
rights has been altcmplcd in some Slates and 
disregarded in otiicrs. In certain Stales the 
approach has laccn through the courts. I'or 
example, witliout statutory guidnut^e, (Ik; Su- 
preme Court of Colorado has placed all rights to 
the use of trilnitary ground Wald's on the .same 
approprialivc basis as that of tlic .surface stream 
system of whicli they form a phy.sieal part, 
priorities of two governing throughout. ‘I'lte 
California Supreme Court likewise has eoric- 
latecl rights to all surface and subterranean 
waters which form part of a common supply, on 
a ba.sis of reasonable use, although the coortlina- 
tion there includes riparian, Jippr(»prlative, 
and correlative rigiils an<[ hence is more com- 
plicated than if all rights were tm the .S5tm<; basis. 
Other States have correlated all rigitis on an 
approprialivc basis l)y statute for example, 
Nevada and Utah. 

There arc States, however, in which one basis 
of right of use applic.s U) surface streams and an 
irreconcilable basis of right of iwc applies to 
percolating waters wluclt feed the. slreatn, 
Where, as in certain Stales, cxcliwivc righls of 
appropriation apply to a surface stream and all 
its sources, yet the owner of land overlying per- 
colating waters which form a source of the stream 
“owns” such waters absohucly while passing 
through his laud, there is no basis of adjustment 
in case of controversy between the two claimants. 
When controversies arise, adjustment will lie 
possible only by modifying one principle or (he 
other, or both. 

DIFim.SED SURFACE WATERS 

There is very little legislation on the subject 
of rights to the use of difru.sed surface waters. 
Controversies decided in the courts have not yet 
covered the claims of appropriators of stream 


water llml thrir righl. wen- being iinimircd b 
iiilci-h'irmr wiih ilir lluw iif (lilVnstxl smfac 
waUT.-i which cipmuiniK- pait of il„, supply 
llH-HtfCiim. ih-iT. a.'i in ciise "f 'I'ibntary 
wanmi in snin.- Suu.-i. mv iwn principles inccoii. 
rilablc wilhniil inniliru aiiiin nwiicnslup by 
laiulnwiKT (pf tlidii'icd Mirl'.icr waters white 
his land, and |.r..l.■.■li,pn uf ihc appnppria,ive 
right un all spunres whi.-li (n make up tl,c 
llnw of l)pc siivain. An |•pmIras|^'(l with inter, 
ronnn-lnl .Ninrapa- and iponnd water, s, whiei, 
have lurn p'lprudaicd in nphik- Slate, n, cniirdinii. 
lion in ram* nl' intfivpauici hai dill'iiscd surface 
water.*! and Wiilp-ri pan.'ip-s do<*N nipi appear to have 
Ih’cu allcniplt'il in any Stale. 

IVia-nh-nl f«pr siieli I'lpppi'din.iiiipii is in be found 
in llm Imndllnn "f inien painnaed surface and 
fp-mmd waters l>y tin* t hililnrni.i Supreme Conn, 
As 5i|ppliml tiP tin* siiiiaiippit here r»pii.sidn-eil, the 
landowiKT wpailil ikpi bt* cDnsah'ivd as'Siwuing" 
ila* dilliisetl snifiu i* wai<*rs ipit bis land {private 
ownersbip (pf wiOers in ila*ii naiural slate Is out 
of line with tlm plnlosippby of water law gen- 
erally). )>ni wppiiltl I.P' entitled tip imike a run, son. 
able ipenelielal use iil'sueb WiUent in eniiiuiction 
with bis hind. In idl States, elaiinants iif nscof 
waters of the Htivaio are idso lield to misoniiblt 
beneliehpl use la «‘ase p>f iip|p|(ipriaiive riglilsand 
in case ofripiirian rlgbis in jurisdiciinnH in wliidi 
ciMivdinatippii between tlie iwo doeirineH has been 
allfinpied. •piais all rlnliis to (hestiviuii iiatiils 
trilmtjuy dill'usrd waters vvppmIiI be lueasnrfulby 
reasnmtble Iieneliehd use, and In an'ivitigtit the 
adjustment llie letpiiienu'iiis of ih«' enliic wntor- 
slK’tl would be eiinsidr'ied. 


iNi'iExnita'. latA'timas of iiif. ai'I'Uoi'iua'J'ion 
laitilUINF. 

The. QiKxtm ti/.SY/tW hiuiity 

The doeirinr of appropriation embodies the 
eMciuinl elemcju of |irioriiy “lirst in time, first 
in right.” 

U is fimdainrniid that each appropriation b 
prior in right to nil ajtpropriatums sub.sequcnily 
made; that priority U not aUccled by location of 
the diversion works, that is, whetber near the 
hendwaiers of the Rtrearn or near iw mouth or 
nt any intermediate jiolni; and that the right 


28 



attaches to all waters naturally nowiag above 
the point of diversion in the stream system upon 
which the right is acquired. From these premises 
follows inevitably the rule that as against sub- 
sequent appropriators, the approindator has an 
exclusive right to have the slrenin flow to his 
point of diversion in whatever volume is neces- 
sary to supply him at that point the quantity of 
water covered by his ap]n*opriation. Tims, an 
appropriation of, say, 5 seeond-feet will I>e pro- 
tected against sucli interference with the flow 
by iunior appropriators upstream as will result 
in a flow of less than fi second-feet at his point of 
diversion, even though to yidd that rtuantity at 
this point it is necessary to release UlO seeond- 
feet upstream, the biilaiiee of 95 second-feet 
iDcing lost in the channel in transit. 

The doctrine of appropriation was adopted 
throughout the West not only to utilise water 
more completely and bcnendally than appeared 
possible under the riparian doctrine, Init to af- 
ford protection to those who invested their cap- 
ital arid devoted their laiior to the conslrueiion 
of irrigation works. It was recognized llnu 
projects would not generally lie built without 
assurance of continued protection agaimt inter- 
ference with the divcv.sion of water for llu^ Ixmc- 
ficial use of which expenHiv<; works liad been 
constructed. Unciuestioimbly the existence of 
this basic rule of water law ha.s been an essential 
factor in encouraging the present widespread use 
of water for irrigation in the West. 

On the other hand, the rule of strict priority 
has led to some cases in which the [iriority has 
appeared unreasonable, such as that in the fore- 
going example of the approjiriation of 5 scemid- 
fcct on a stream clianncl subject to high natural 
losses. The courts have held that in such cases 
junior appropriatons may salvage the lo.sses, but 
that in so doing the .senior appropriaior must be 
protected, and if the junior apjn’opriaiors wish to 
divert and use the stream flow they must make 
available to the senior a substitute water supply 
of equivalent quantity and quality. This is what 
some courts have recently termed a “physical 
solution” in the interest of the public welfare. 
It may also be pointed out here that the loss of 
95 .second-feet in the cited example may not 
always be a real loss to the public, for the water 


which thus disappeared from sight may rcapjiear 
in the channel at a lower jioinl or may augment 
the groimd-walcr sujiply in a favoralile locality 
and thus become availalile for u.ses whi(‘h may b(’- 
equally beneficial from tlu; standpoint of tlx^ 
pulilic to tlio.se proposixl abovi^ llie area of eliaii- 
ncl loss. Where the loss of wdU'.v in naturally 
supplying an early priority is gri'al and ])(a’ma- 
nent, and where llu^ cost of making a .sulwlitule 
supply available is out of proportion to the liene- 
fits which will ncr.viw. from salvaging the waU'r, 
then the early priority may b(‘('om(‘ truly un- 
reasonable in relation to the pulilic. need lor 
water in that community. 

Vrejewice in ‘.I wn; oj Drought 

'Fhe question of unreiisonahlene.ss of pviiaUy 
is more likely to liceome aeule tluring periods of 
proiracleif drought, wlien ii.ser.s aeeu.stomed to 
having water in their ctmals in normal or evtm 
moderately stibnormal yetu's mu.st watch the 
water How pa.st ilieir locked Itcadgales mmilh 
after inonlli to .supply early pritu-itles d«)wti- 
siroam, while their own crops die from luck of 
moisture. 

’.rhe rule of strict priority is ))tit to a s<w<‘r<; 
test under such circumsiance.s, fttr it admits ol 
no exception in times of water scarcity Imi on tlie 
contrary was designed lb )n'oice,t tht* lirst user 
under |u.st sue!) an evenltialiiy. But the rule has 
been set ttside temporttrily in tt grtstt emergency 
and ibc available water distributed wlnu'c it 
would do the most good, with die imi»iied con- 
sent of the public. This (inds support in the 
theory of beneficial use which Is tin; basis of the 
doctrine of appropriation. It may iie olivioiis 
under some circumstanct^s lluit higlier hemditaal 
use of the total stream How may he ludiievcd by 
devoting some of tlie Mow to stiving crops of the 
junior appropriaior than by giving it all to the 
senior to add sligluly to his crop yiekls. Tlie 
compensation thus owed to the senior apiiropri- 
ator for the amount of liis actual loss miglil lie 
far outweighed by the gain in saving the crops 
of the junior appropriaior from complete clcs- 
slruclion. 

The constitutions of three Western Statc-s-— 
Colorado, Idalio, and Ncljraska-'-provide that 
when the waters of a natural stream are not 
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sufficient for all those desiring lo use llicui, llmse 
using the water for domestic purposes shall have 
the preference over elaiinants for aiiy other 
purpose, and those using water for agrieullural 
pur])oscs shall have preference over users for 
manufacturing purposes. Kxercise of the prel- 
erence is made expressly subject to the payment 
of compemation in the Idaho ami Neljraska 
constitutional provisions, and in (kilorado the 
courts have so interpreted the provision. 'I’he 
statutes of two additional Stales, Oregon and 
Utah, contain substantially the sjnne language 
but without mcnlioning the noeejisily Jbr e<»m- 
pensation, this question apparently having lun 
yet been before the courts. 

Other Prejerences 

Preferences in the use of water oilier than iliose 
applicable in tiinc.s of scarcity are found in the 
constitutions or stalules of most Western .States. 
They involve the following (piostlons: 

(1) Denial of the riglil to ai)|»ropriate water 
where the proiioscd apprtipriation woid<l mit 
best serve the public Inuucsl. A few Siipreine 
Court decisions on this point have upheld 
administrative action in denying applieaiions 
to appropriate water, and a few olliers liave 
held that when there is unapiiropriaied water in 
the proposed source and all slaliuory re<juire- 
mcnis Imvc been met, the applhtanl is enliili'd 
as a matter of law to have Iiis applleaiion ap- 
proved. The conslituiions of a few Slates pni- 
vide tiiat the right to ap|)ropriatc wal(;r shall 
never be denied, or that (he riglu to deny an 
application sliall be governed by certain con- 
siderations. 

(2) Choice between pending applications to 
appropriate water lo the exchision of one 
applicant or to the subordination of his pritirity. 
The statutes of a few States list the uses of water 
which shall have preference in sticli cafi«.s, 
domestic and municipal uses being first in order. 
Administrative action in choosing iiclvvcen con- 
flicting applications has i)ccn uplicld in the few 
eases which have reached the .sujirciiie couris, 

(3) Reservation of water for the future re- 
quirements of growing municipalilics. Tliis is 
done in certain States at the time the munici- 
pality makes application to appropriate water; 


ailhoui'li 'll om-.Si,i(c all ai.pn.priaiions of water 
iiiiide afirr the niariincni, cxiTpi r,,,- 
iiinl inimiripal arc Mib(irdin(Ui;\p 

fuiiire apiMopriaiifiiiN by niimicipaliiiris^ with, 
out i-ciinpciis,iii(tii. 

(4) Ctniipcicaiiim I'ni ih,- iiiipiiiriiicm of a 
vested riftlil in lavtn .if a prc(»-ired right, hi 
several .Siaicji ilic cxctrisc nf a prercrrnl riglu 
depends npini (Iw paynirni of eompi.nsaiion 
for the inip.iii iiiciK nr cMiiii'.iiisliincnl of an 
estiddished inferior In niliri;i, conipcisa. 

lion is noi iiiciKioned in i)i<- riinsiitniionnl or 
.stainiory provisions, tir is sprcilically deiiicd in 
(he iegjfilalion or is liinilc-ii .is alicciing 
appropi iatioiiH. 

iiitNi-.i-na.M. nsi.oi' vvaii.k i.n uki ai ion ro ui'/miR 

I.ANM n.'il. 

A resiill of ciilici iln- apptopi iaiinn or the 
riparian docii ine in in .cmii'ii, for use on spcdfic 
lands, waler \vliii li iiiiMhl coiu i'ivably he pm |o 
better use on ntoir favoi.ddy iiiiiialeil lands (if 
lilglnT •pialiiy, 'I lie appropriation dncimic 
has improved upon ihe i ipai iaii rule in iiira.siir* 
ably enlarg.iiif' ilie opportuiiiiies lor belliir hind 
niK', inasnnieli an lands in.iy In' .selected fur 
irrigation tmdei appropi iative ligltls, wheiraii 
the ri]iaii.in ritthi .ipplies only to riparlim land 
reganlless of iiii.dity, Nevei iheleiiii, llie a|)|ii' 0 - 
piiative riglil gr’iier.illy .ili.ielies (o or liecunips 
appmtenani lo spn ilie binds by viriiie of 
peilei'iion <»f tbe rigbl ilimrini, allluingh in 
most Sialeii it may )«■ iraiiidmrni to other lands 
•It die will of tin' appmpi i.iioi , nun. illy by I'lilliiW' 
ing a .slainioiy proi i'diii c*. ami it is a iiidpeily 
light whieli nniler I'xisiinif law l'^•lllains iiilacl 
.so long as (he w.iler is naal lieiir-tieially, even 
lliongh die pnblii interest iiiiglit have liccn 
bctU'c .served had tin? ii(tbl aliaelnd to sinnc 
other plaee of use. 

The ditienssion «hies not purport to In? an 
inventory of land uses iiiider iirigathm, Nor 
ulnmhi U give the inipn".'iion that inaladjiist' 
ments oj water line |o bind use ar e the general 
rttle, or dial mistakes in dn’ loeaiion of hrigalion 
projeetH have been very general: sin h ,swci‘|iini,' 
fitatements will not bear analyshi. 'I lie [iiiriio.'ie 
IH to bring nm the fai i dt.n pmlileins of land use 
under inigaiion have often arisen and that 
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instances of maladjustment arc easy to find — 
some of minor importance and others of such 
serious magnitude as to challenge earnest 
efforts at correction— and to show to what 
extent these problems have grown from or 
have been otherwise aifected by the laws 
governing the use of water. 

The makers of western water law have unques- 
tionably striven to make possible a ctmiplete 
utilization of water resources; l)ut the water 
laws do not stress the element of better land use. 
The laws of prior api)ropriation do stress the 
necessity for beneficial use of water; and beyond 
that they simply make po.ssible the transfer of 
water rights (in most States) from poor to good 
lands, or to lands in connection with which a 
higher duly of water is jiossiblc sliould the 
holders of the appropriative rights wish to 
make the exchange. 

Promotion of irrigation agriculture was the 
aim of the early appropriative principle. 
Water was plentiful 70 or 80 years ago in rela- 
tion to the demand; diversions from streams for 
the irrigation of favoraldy sUuatcd lands were 
easy and incxptnisive; and neither custom nor 
law made any demand that the water be applied 
only to the best available lands. Not only 
that, but wasteful methods of use were common 
in many conimunitics in the earlier yearn. 
Waste of water was never sanclIoiK^d by the 
appropriation doctrine itself, however; and with 
increasing demands upon available .supplies 
and the ncecssky for conservation to meet the 
needs of the public, higher standards of use 
have grad\ially been imposed by both legislnlurcs 
and courts. 

One recent decision stated that the abandt)n- 
ment of rca.sonably efficient diversion systems is 
not justified by the necessity of minimizing the 
waste of water resources, important as that is, 
where the expense of new systems would not be 
warranted by the benefit from actual saving of 
water. This is a practical view to take of the 
desirability of change — that the benefit be meas- 
ured in relation to the cost. A limiting factor to 
change in irrigation practice is necessarily the 
extra cost to the irrigator where such co.st proves 
to be considerable and without compensating 
benefit. But other courts have not discussed such 


considerations. They have simply declined to 
interfere with prevailing customs of diverting and 
applying water, unles.s (lagrant waste was evi- 
dent, and .some of them seem to have been rather 
skeptical of the value to the public of the “latest 
and nujst apjnxjved scicnlilic melhod.s,” at least 
where the possible Rerapi)ing of long-established 
practices was involved. 

On the whole, beneficial use t)f water appar- 
ently was not inUmded in the statutes to mean 
“best possible use”; it has certainly not been .ho 
construed. On the basis of benelicial use, water 
rights have been accpiiiHid and adjudicated 
throughout the West, irrigiilion projects ))olh 
large and .small construcUicl, lantls leveled and 
ditched, farm l)uiUling.H ereelctl, and in various 
areas orchards brought into bearing. This has 
been done at enormous aggregate exp<*ns(^“ - 
c<)mparalively small in .some loealities, and com- 
paratively large in others. I,arg(i-seale rcrad- 
juslmenls, such as the conccnlralion into a few 
area.s of water u.scs now seatlercd throughout an 
entire .stream system, however desirable they 
might be in a givtni case from the .standpoint of 
(he public at large, must take into account the 
exi.stenee of long-cslablishetl ])rivate proptirty 
rights in l>olh water and land which In a given 
area may have aeciuiretl great aggrtigalc value 
and the miiinlenance of which is a nuitier of 
deep pul>lic concern. 

bocal readju.stnients have taken plae.c from 
lime to lime as the re.Hult of eeonomie. forces. 
Lands (hat have proved to he unprochicilve have 
been abaialoned and llie appurleiuuU wattn' 
rights iramsforred (^Isewheis; or is'leased fi)r 
further appropriation. Lajids that become water- 
logged or alkaline are taken out of produelion 
pending reclamation through draiuage. In the 
financial readjustment of enterprises which Imve 
defaulted on their obligations, the aijprove.d i)ro- 
ccdurcis to classify the lands and allocate water 
only to tliosc capalde of successful cultivation; 
ami U is now widely recognized tliat this 
procedure should jjrccede the construction 
of an irrigation project. And in the use of 
ground-water 8upi)ric,H, lands to which it lias 
proved uneconomic to pump water have 
yielded in many instances to lands more favor- 
ably situated. 
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POSSIBLE MODIiaCATION OP INFLKXmi.K EKATURES 


It is evident that llie doctrine of prior appro- 
priation has been a long step fonvarcl in the 
attainment of better land use in the West. It 
also appears that in some instances its inilcxi- 
bilily has led to results out of line with the best 
use of water and land. Writers have pointed out 
that the doctrine as interpreted by the eonris 
has not been altogether satisfactory for coinplirx 
conditions, and that there Is i\ tendency toward 
adjustment of uses and modification in the in- 
terest of a more uniform and ficxihlo di.stribntion 
of water from the larger .stream systcins.* 

So far as the Federal and Stale courts of last 
resort arc concerned, little relaxation of the 


rule of strict priority of established approprla- 
tive rights a.s against each other Is apparent 
from the decisions during the pre.senl eontury, 
aside from the Supreme Court (hanslons nm- 
cerning the equitable allocations iMUween Suittrs 
and upholding interstate coiupaels winch trans- 
cend local rules of water law, and the increaKing 
insistence in all courts upon rcnKonabIeiH‘.s.H in 
the exercise of water ligiits. I'he principle of 
priority, within the general doctrine of appro- 
priation, governs the State decisions now, as 
formerly, 

Put it may be observed that the nppropriathm 
doctrine was created by State law, and that 
State law should be aticquatc to correct abuses 
when and as they arise. Unquesllonably ilut 
State may regulate uses of water in the interest 
of the public welfare, as it may regulate uses of 
other forms of real property, and to this end it 


may clchnc beneficial use of water. (Icriai 
States have employed this power .succes-sfull 
to abridge or govern the exercise of the riparia 
right-Oregon by statute and California by cor 
stuutional amendment—and further limitatior 
upon the exercise of the approprialivc rigli 
in the interest of the public welfare arc we 
within the p ower of the State to impose. 

J ?■ r^" Western Stme,. 

3d cd„ vol. I, p, 329 ct scq. . 

Wiel, S. Years of Water Uw,» Ilnrvunl 

Review, vol. L, No. 2, pp. 252~3(N. 

Conkhng, Harold, “Administrative Control of Umlei 
grmmd Water! Physical and Legal Aspects.’* 
Proceedings American Society of Civil Englnccw, vol 

62,No. 4, pp, 485-516, April 1936. ^ 


In Ollier wnid.i, iililKMifth ihr. revision ol 
.standiinis which finvcm Inng.cM.dfiishcd use 
of property i.s ,i ,ilow pun-ess. unrea,s„n:il,lo„c! 
in i-rinriiy rn-liiH i<> ili.- use of water, should 
liial l.ee<mie ;i( any lime a ,-real proldem, 
he overennie ami lueasutrs fur Hleetimting sii|[ 
better land use can b.- (|rvise<l i,y 
wherever the inleiesis ,.r the public dearly 
demand it. Ami in the (idd „f openubn of 
irrigatiiin eiilerprises. pim-ednre n(iveniiii,r as. 
w'sHmeniu tind nileii .nid regniaiuma alio' 
some eontrul over land use. 


( Inti'll IhuijM I'.Ms 

Several niher prnbleniN deserve innuion here. 
inH'Iisj'.a'M'', Util'S di- WA-rjut 

'1‘lje tise nf waiei' nl' inierslale Hireaiiis is sub- 
Ject nut only to eonllieiin,.; interesis of iiKli. 
vidual usen, Imi to eonlliets lieiwrai ilic 
iiUere.Ht.s ol the Sialefi iheni’ic-lvea whieh in Rome 
case.H involve eonllii iiiig ibi‘nrie!i of water law. 
AtljiiHtmenis have been niade on some slreiinij 
by meaiiH ol imeiNtate eonipari,‘i; in other ensM 
eoninwersii's have been deeided by the United 
S(ai(>.H Supreme (lonri, wliieli has ailopted jind 
emisistently applied the jtiineiple of an cqult. 
able appoiilonmetii to each Slate of hcnofilii 
from the use of the aimnn. If all of the Stales 
iuv<dvr-d in a I'oniroveisy rerogni/e the appi-o* 
lU’iatimi doeiiiiie, ihni doeirine is held to he 
tile only eipiitahlr basis for deterniinlng the 
eouirover.sy hut tint riparian doeirine has been 
I'ejecied as it basis Ibr settlement of a rumro- 
veisy between Slate.s in wliieli the iippropriiilion 
dmui'ine was not In lon e. Where ime State 
fnllnws the approprimhm tloeiiine and another 
the riparian, then die brnelii.s niusi be appor- 
tioned to eaeb Slate and rigliis within each 
Slate, alloenied in aeeordimee with its own 
syHleni of water hiw. 

I’roldenis have arisen in eonneetlon with the 
divemimi of water within one Stale for use in an 
neijnining State, ‘['be nght thus to iraiisport 
water tieims a .Stair line Ims been held by sev- 
eral .State cmiris ttj Im at the .snirerance of the 
State in which the approprinilon is initiated. 
Several States, by statute, have pliuxd resiric* 
dona upon the rigln to apprainiate. water for use 
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outside the State, and one, Colorado, has for- 
bidden such diversions entirely. In some States 
the right to make such appropriations is depend- 
ent upon the existence of recijjrocal legislation 
on the part of the State into whieli it is proposed 
to transport the water f(n' use. 

Differences in the basic doctrines governing 
rights to the use of grounil waU'.rs in adjoining 
States may conccivaldy caus(! serious trouble, 
should the interstate boundary line be found to 
divide an area of agric-uUnral land overlyiiig a 
common body of availaldr gnuuul water. If 
the apiu-oin'iation doetrine governs llui rights of 
u.sc of such waters in botli Slates, then the prin- 
ciples applied by tin; Supreme Court to inter- 
.stalc streams should be applie.nlde, pritn’ity to 
govern regardless of loealion of the Slate line, 
if the appropriation doctriiut apjdies in one 
State and the eonunon-law rule of absolute 
ownership in the other, tlu! principle of equitable 
apportionment between States will )>e more dif- 
ficult to apply tlnm in ease t)f a surface slrcant, 
particularly if the ground water is under aritv 
sian pr.csHure. Administration of the arcti will 
bo more practicalfio if the waKns of the entire 
ground-water basin arc subject to rights of the 
same character. 

OWNEUHItn* OV Ur-TUUN WATERS 

A portion of the water diverted from streams 
for consumptive uses is necessarily unconmimed 
and eventually finds Us way back Kj the stream 
from which diverted or to some other stream. 
This is known as return wtUcr. 'J'hc stJiluics 
are generally silent tis to the ownership or ap- 
propriability of such waters, but the courts have 
passed variovisly uptjn the right of the original 
user to recapture them (1) befort; they have left 
his land, (2) cn route from the irrigated land to 
a natural stream, and (3) after entrance into a 
natural watercourse. The problems involved 
arc complex, but only in one State - Colorado — 
have they been com])rehcnsivcIy litigated. Else- 
where comparatively few phasc.s, or none, have 
been passed ui^on, and administrative officers in 
some of the States arc witliout adequate legisla- 
tive or judicial guidance in handling the prob- 
lems involved. 


liXfillANOE AND ROTATION OF WATER 

The statutes of siweral Slatc.s authori/o the 
owncr.s of storage riglus, whose lands are so situ- 
ated that they eannot bo irrigated from siudi 
reservoirs witboul j)niii])ing, to tl<!liv(M' the stored 
water to lands of others which can be reached 
by gravity from the reservoir.s, in exchange for 
water to which the latt(;r lands are (auitled 
under direel-llow rights; this substitute supiily 
to be diverUxl upstream for user on llie lands 
of the reservoir owners, 'riu* cxi'hange is ad- 
ministered by the water inasUa- in cliarge of the 
slrciun, and is sci regulated that the rights ol 
others are not injured. This system of (jxcliange 
is widely praelieed in an impoiTant agrunilturai 
area In norlhenslern Colorado aiul has con- 
iribnled .substantially to (he more edective 
utilization of waUM' tluu’o. SliUutes ol some 
other Slates aiillioriz(j holders of rights in a 
common supply of water to rotate in the us(.^ ol 
the supply, instead of dividing it into portions 
loo small for ellieienl eoiulnuons use. 'Hus 
))raeiice Is particularly beneficial in limc.s of 
scarcity of water. 

nivmisioNs oirr oi* watersuk.ds 

The g(meral rule is that water may be 
apiiropriated for use in a watershed other limn 
that in wlueh l)\e point of diver.sion is located. 
Th(;re are Htatuiury rcistrleilons In some Hiaies, 
however, which are designed U) proUX’t ('.sisiing 
rights in the original watershed, since diviusiem 
of water np.sireain for use outsitle llie drainage 
an'a deprive.s the. downstream lands of th<^ 
henclils of return (low. And in one Stale: the 
restrictive provisions htivc been so construed by 
the Supreme Court as to limit, as a practical 
manor, the location of eimals to within the 
watershed of the stream which i.s the source 
of supply. 

AJIANOONMENT and F0U1‘F.ITURE of water Riail'l'S 

Approjirinlivc water rights may be lost through 
voluntary abandonment, which implies intent 
and may take })laee instantly, or litrougli for- 
feiture for nonuse over a period of years jut.- 
acribed by statute, regardless of intent. Some 
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statutes include pro('<«luro imder wliieli tlie 
question of forfeiture is (Iclcniiined. 

It is a well-settled ndo that the hurdeii of 
proving an abandonnumt is upon the party 
who asserts it, for the courts have taken the 
position that abandoninenls ;md hirfeilnirs arc 
not favored and (hat they “will not lii'liily 
decree an abandonineiu of a property so valu- 
able as that of water in an irrigated reitlon.’’ 
A question may be raised, however, {is to whetln‘r 
the rule should not be reversed wlu'ilier, in 


view nf the evr, .in. n-..Mnu pul, He . 

pinpn- Mllll/.lllni, nt ni„- wll,. ' 

Itelmr'b! 

h,- 1,:,., 

nt'bi. Alili.Mudi nirrii „| It,,: Slates ha 

smiMiM pn.vidiiM: l,., lu.lniuir fur 

vv.un nvrr .. priiu.l ..f yr.us, rrr,,u„ i 

tballoirlrnuir ‘ h ''’odcuu Upo,, 

m I.I. 1. Ml will. }, Ibr qiu siiun of Hurdc,, 

p,..o} II.TUUM-. bupiut.mi aii in rases o[ 
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STATE LEGISLATION FOR BETTER LAND USE • Chapter 3 


Soil Consetvation Districts 


T he only way lo combat erosion dironlly is 
to apply methods of treatment that will hold 
the soil. Widely needed conservation praclicc.s 
include the carrying on of engineering opera- 
tionSj such as the construction of lcrracc.H, 
terrace outlets, check dams, dykc.s, ditches, and 
the like; utilization of strip cro))ping, lister 
furrowing, contour cultivation, and contour 
furrowing; seeding and planting of waste, 
sloping, and abandoned or eroded Innd.s lo 
water-conserving and erosion-preventing plants; 
forestation and rcforcstaUon, rotation of crops, 
soil stabilization with trees, grasses, legumes, 
and other thick-growing, soil-holding crops; and 
retirement from cultivation of steep, liighly 
credible areas and areas now badly eroded. 
From practices .such as thc.se, a]>propriatc 
types of control for particular land may be 
chosen and molded into a plan that will give 
the operator the maximum production capacity 
consonant with ju'C.scrving his capital. 

Soil Conskuvation Eeeokts 

For longer or shorter periods before the ap- 
pearance of soil conservation districts, various 
agencies of the Federal Government had been 
administering the public lands under their juris- 
diction with the conservation of these, lands as a 
major objective. On private lands, Federal ac- 
tivity was primarily divided among three agen- 
cies. Tlic Extension Service worked tlirough the 
State Extension Services and the county agents, 
advising farmcr-s on their conservation problems, 


Thia chapter was prepared by Edwin K. Ferguson, 
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setting up demonstration farms and carrying on 
educatumal work. Ihe Agricultural Atljiistmcnt 
Administration jirovidcd benefit payments for 
fanners carrying out con.sorvation praclic.cs. 
The Soil Conservation Service condiu^led re- 
search in erosion control and c.stabli.sluxl and 
maintained demonstration projects in special 
problem areas where fanners cotild study lIu‘ 
effeet of ap)>Iying control ]>raclieos and learn 
how to apply llicin. 

Various State governments had ttiken action 
with rc.s|)cct to eitlter water or wind erosion. A 
number of States, particularly in the South, en- 
acted legislation umler which fanners or asso- 
ciations of fanners could ohuiln througli the 
counlle.H certain kinds of assistance, such as th(5 
use of terracing machinery. Following tlu? dusL- 
storms of the early 1930*8, Texas proviiled for 
the formation of i\sscssment dislriels to carry on 
soil-.stal)ilizing operations; a nmnl){n‘ of sueli 
districts were formed and are now fimetloning 
in llie Paniiandle. Other Stilus enacted wind- 
cro.sion or .soil-drifting laws. Sonu^ of lluiso laws 
included regulatory features, whereby public, 
olficinls could step in anil perform necessary 
erosion-control work if the landowner failed to 
do HO, and cliarge the cost of die work against 
the land. 

Likewise, various Stales in the Norlliern Great 
Plains, where die problem of overgrazing was 
acute, provided for the regulation of grazing 
through grazing associations. The instability 
of grazing oporadons in this region was due 
chiefly to tlic combination of absentee owncrsiii)) 
and short-term grazing leases. The assoehuions 
formed under the legislation of Montana and 
the Dakotas leased available range lands within 
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their operating areas anti then npeiu-d lln-s.; 
lands to their nioinln;rs I’nr grazing on a fee basis 
subject to conditions lixing the nmnher stuck 
each meinljcr miglil graze anil the. seasuns ut iisi-. 

Tluis a ntunher of <linenail aspects of the ero> 
sion piohlcin were receiving allc'iilion l«‘lnrc 
1937 when the (irsl Stale soil eonservatiim dis- 
tricts laws were enacted. Yt-t ncdlher lh«' .Slnl«' 
nor die Federal jirograins wen^ j'lleclively com- 
bating the problem in its entirety. Tin? Kxlcn- 
sion Service and the comity agimls conitl devote 
only part of th(;ir linn* and limiit'd hinds to 
educational work in tln^ liehl of soil conservation; 
furthermore, tlie situation ('alkal lor more than 
educational assistance, 'ria^ agriimiuiral ad- 
justment program set in niolion a Nation-wide 
effort to conservi; resouriu^s, hnt did not at once 
bring about compleKi eonservalion, rarm by 
farm; there were, no intensive sni v«'y.s ilciermin- 
ing prcv.'iiling conditions; no eompvehensive 
area or watershed [ilanning; very little of iiull- 
vidual farm diagnosis iuul trt'atmeni. Fnriher- 
morc, the program was wholly volnniary. Farm- 
ers ojicrtiling lands loeaUal .slralirgically at the 
heads of watersheds or vall( 7 s, or in the DifU 
Bowl area, cotilil rehise to coopi'rate and tlms 
continue to raise luivoc wllli iIk^ eonservalion 
operations of their neighbors. 

The program of the SijII (lonservation Servlee, 
while stiflicicnily intensive, was limited geo- 
graphically. Tlie total aresi (hat could be tieal<-d 
each year under its demonstration pipjects was 
only a fraction of the acrtttigt; on whirh erosion 
was serious. The processes of soil eroslou were 
proceeding more rapidly tlian those of erosion 
control; there was, and U, mit lime to rely upon 
the educational value of th<5 demonstratiiMi proj- 
ects to bring about the wholesale adoption of 
intensive control prtictices on privjtKt lands. 
Moreover, it was becoming increasingly clear 
that to achieve any pcrmaneiii degree of sueeeHs 
in an erosion control program, there num be 
power to establish control measures on key lands. 

Again, while Federal and State agencitts were 
needed to point the way toward better laud use 
through technical advice ami assislanee, the 
initiative and actual work of coiiservaiioii on a 
large part of the country’s tillable ami range 
land had to be undertaken by the hiiul oiwrators 
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watershed or otherwise desirable area basis. 
These districts are organized by a State Soil 
Conservation Committee, composed of State 
agricultural leaders. The standard act docs 
not permit a district to be cstaljlished, however, 
until (1) at least 25 farmers have petitioned for 
its organization; (2) hearings have been held on 
the question of organization and the pmper area 
to be included in the district; (3) the State (;om- 
mittce has determined that there is a need for a 
district to operate in the area, and that operation 
of the district would be practicable and fcasil)lc; 
and (4) a majority of the farmers in the area has 
voted in favor of creating the district. 

The .standard act providers that each district 
shall have a governing l)ody of five supervisors, 
consisting of two qualified men appointed by the 
State committee, and thre(; members elected l)y 
the farmers from their own mtmbcr. The 
supervisors have the power to carry on all kinds 
of erosion-control projcct.s and demonstrations; 
cooperate with other public agencies, Federal, 
State, and local, and receive assistance from them; 
and assist farmers in planning and carrying <mt 
conservation opcrtitions on their lands. Ihc 
district is financed with State aii[)roi)riaUons 
Bupplomcutcd by assi.stance from other public 
agencies and the farmers themselves. 

The supervisors have a .second sot of powers- - 
the authority to enact conservation ordinnnecs 
to regulate farming and range practices to the 
extent necessary to prevent ero.sion that would 
harm other lands. Ihit the ordinances cannot 
be enacted into law unless they luivc been 
approved by a majority of the farinei's and 
ranchers voting in a rcforcnduin held for that 
purpo.se. They can be abrogated if a inaj4)nly 
wishes them repealed. Further, if in an indi- 
vidual case they cause unnecessary hardship, 
a board of adjustment can be petitioned for 
relief from strict comjfiiancc, and an ajjpcal 
can be taken from that hoard to the courts. 

This power to enact conservation ordinnnecs 
permits farmers and ranchers, when they arc 
convinced of the desirability of taking such 
action, to vote ordinances upon themselves in 
their own interest, and to meet the proldcms 
raised by the few who might refuse to cooperate 
in the programs of the district — absentee land- 


owners or othcr.s who for one reason or another 
might take no interest in controlling cro.sic)n on 
their lands, whether or not their noighl)or.s 
suffci-ed on that account. 

A procedure is also set up under which fariner.s 
and ranchci'S can di.ssolve a district if they wish. 

In brief, the standard act ijrovides administra- 
tive machinery wliicli farnnu'S and ranchers can 
use or not use, its they see fit, to help solve their 
erosion problems. 

This Standard Slate Soil Conservation Dis- 
tricts I.aw was jnibUsluxl early in 19.36. By the 
fall of 1937, 22 States had \y,mc(\ soil conserva- 
tion districts laws following the. siimc general 
pattern. In the following year - -an ofi’ year for 

State legislative .scssion.s 4 more StaU's joined 

their ranks. In 1939, 10 more States passed 
districts laws, and 2 additional Sliites joined 
in 1940, to make a total of 38,® 

Under these enabling acts, 409 di.strictK have 
been organized, as of NovJunber 15, 1940, cover- 
ing a total area of over 263,000,000 acres, 
Most of tluisc dislrleis are now aeliv(4y fnnetion- 
ing. Witluhe cooperation of various public agen- 
cies, they are .studying their (M'oslon problems and 
developing district pn>grnms and work plans. 
They are helping individual fanners in devtjlo))- 
ingfarm conservation plans and earryingout ero- 
sion-eoniroi practices, such as terr.’ieing, (ionlour 
furiHtwing, gully ehc(;king, fence nialignment, 
water spreading, and rev(^goialion, wlnae tlio 
fanner needs assistance Ijccjan.se of liu^k of funds 
or experience. They are eooix'raiing with 
Slate and lt>eal highway agencies in controlling 
erosion on and along highways, and with iilher 
public ugimcie.s owning land within iluar bound- 
aries ill csialilishing a coordinaKxl attack on 
their common problems, 

In a few of the districl.s, conservation ordi- 
nuiic.e.s have already lieen adopted. In the 
Cedar Soil Conservation District of North 
Dakota, the suptawisors have enacted an ordi- 
* Alnbnmii, ArkaiiRiiH, Calirornla, Colorailo, Ifioritla, 
Gcorgin, Walio, Illinois, Iiulinnn, Iowa, Kan.sas, Ken- 
tucky, DmisUina, Maiylnml, Michigan, MinncHoiu, 
MissisRippl, Montana, Nebraskn, Nevada, New Jersay, 
New Mexico, New York, Nortli Carolina, North Dakota, 
Oklahoma, Oregon, I’cnnaylvanin, South Carolina, 
South Dakota, Tcnncsflec, Texas, Utalt, Vcrmoni, Vir- 
ginia, Wnahington, West Virginia, and Wisconsin. 
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nance designed to prohiijit the grazing of live- 
stock in excess of the carrying capacity of the 
lands in the district. It is becoming aiipareiU 
that range problems may be adequately met 
through soil conservation districts. Districts 
may adopt ordinances prohibiting grazing in 
excess of carrying capacity, for example, jukI 
requiring everyone grazing livestock within its 
boundaries to secure a permit, certifying the 
number and kind of stock to be grazed and their 
grazing season. Districts can also lease range 
lands to control their use for the purpose of con- 
serving soil and forage resources, apportion the 
use of the lands among livestock owners, and 
charge fees for the use of tlic lands, which may 
be used to pay costs incurred in leasing (he land 
or in operating the district. Grazing associa- 
tions have found the lease of grazing land and 
the control of their use in this manner an eflec- 
tive way of halting a primary cause of erosion • 
overgrazing. Leasing activities by more s«»il 
conservation districts in range areas can be 
expected. 

Following the widespread adoptam of soil 
conservation districts Icgi.slation, various Fed- 
eral and State agencies have reorganized their 
approach to the erosion problem. The rcsourees 
available to the Soil Conservation Servict*, for 
example, arc now primarily used in assisting 
districts, although Lite Service still eomhiets 
erosion control studies in various experimental 
stations and maintains numerous demonstration 
projects. 

As of December 2, 1940, the Doparlinent had 
entered into memoranda of understanding with 
294 districts. Under the terms of these mem- 
oranda and supplemental memoranda of nnder- 
.standing entered into directly by the Soil Om- 
servation Service with tIto.se districts, the Service 
makes available the services of conscmlionists 
and other technicians, together with clerical help 
and office equipment. The technicians liclp the 
supervisors to formulate a district program and 
work plan, outlining objectives and procedures 
to be used in carrying out an effective conserva- 
tion program throughout the area. TJicy assist 
in making necessary surveys, in preparing in- 
dividual farm conservation plans and obtaining 
cooperative agreements with farmers and ranch- 
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ers; in pcrlbniiing |in'!iinin;iry operations, sucli 
as the laying of (rn';u'(! lines, to (he extent that 
the necessary U'chnical skill is not p( messed by 
iiiilivlduiils; in cheeking pm Connams! by fanners 
aiul raneln’i's; and in disseminating eonscrvatioii 
information aniont', (hem. 

'J’he .Service is also rm nishing, where necessary 
ami availabh', field e(|ni|)nn‘iil, such as traciors 
ami grad<‘i.s, and |tlaniinf^ materials. The 
.Service has a large nmnber ol‘( 1( It 1 camps under 
ils.supervi.sinn, and is able to fni insh (KICl labor 
logether widi raeiliciling equipment and mn- 
lei'iais, to many of (lie dintiii is. 

'J'he I'ami Sfciiriiy Ailininisir.itiim is assisting 
.some distriels to finanec’ necessiiry operations 
upon the lands of needy I'anneis. The Vorcsi 
.Service is <-oopeiaiing with ilislrieis in llie Great 
Flains in (he adininistraliun of farm shelter 
belts. The Agrienlliiial /\djiisimeiii Adniinis- 
(ration is adinsiinn its iirognuiis m lit die needs 
and activities of (he disiiieis. The Fsitinsion 
Service of the Department of Agi imiltiim and 
the eiioperaiitig Stale I’.xicmsion Services arc 
performiiiK eiliiealioiial work Itidispensiililc to 
die elln'tive *iperadon nf the dinlriets iu till of 
the 3H Suites. Tlie llnod eoninil work of the 
Department on watendieds, eonsisdng of co< 
ordinated measmes for water nin-off r(t(arda' 
lion, will in many imtlanees, liermise of dui(!lo.ic 
relalMmslil|i between rrosion-eoniroi and flood* 
eontrol measmes on the land, lie emried on 
through close eooperadon with disirielH. 

'I'he Work I’mjects Ailminisiration, piii'Hiiaitt 
to slaliUory iintliorliy rei I’lidy gninied ll, \m 
estaiifislied many dislriei-s|ioiisoied soil am* 
sei’vatitin projeeiH. Slate dr|»ariments of voca* 
(inuiil edneation in many Stales iiave made the 
services nf their iraeliers of vocational agriciil. 
lure aviiilaiile to liirdier ilistriel prograim 
Otlier Stale and local agem ies are also e.slcnding 
assistance to disiiiets in various ways. Soil 
eonservalion disiriets are assuming a definiic 
place in the Ameiictm rural pattern. 

VaUIATIONS in .StATI'. I.UOISI.ATION 

While, ilte soil eonservalion districts \m 
passed by die 38 Slates follow the general out- 
lines of dm Hiandiinl aei, they nevertheless con- 
tain many nuidilienlions. hi some Siaies con- 



stitutional or other legal requirements peculiar 
to the particular State enacting tlic legislation 
have caused the inclusion of certain special 
provisions. The laws idforcl a considerable 
number of variations in procedures for the orga- 
nization of districts and the enactment of con- 
servation ordinances. 

PROVISION FOR CONSIUtVATHIN OUniNANtSRS 

Three of the States make no pnwi.sion for 
conservation orcllnanees. ThniO others provitle 
a procedure for passing ordinances l>ut fail to 
provide any method of enforenng them. 

Under most State laws, a favoratile vole of a 
majority, or at moat two-tlnrds, of the per.s»)ns 
voting is a snineient nnmber to iiermit ll»e dis- 
trict supervisors to Jiclopt a conservation ordi- 
nance. Nine States have raisc'd die re<|uire- 
mcnls for a favorable vote from 7.'i to DO ptirc<;nt. 
In several States, Wumv. luglicr iTxiniremc'iUs are 
paralleled by .similarly liigh rc^ciuiremenla a.s to 
the acreage repro-scnted by tho.se iarm<n-s an<l 
ranchers who vote favorably. 

It is quc8tional:)l(5 wliolluir sentinuMU approacli- 
ing unanimity is nccesaary particuhirly when 
everyone has a riglit to petition a board of 
adjustment for a variance \v\mv. strict itom- 
pllancc with an ordinance wx)uld work hardsliip 
on him and when he lias a consiitulioiuil right of 
recourse to the courts If ordlnamtes arc unis^a- 
aonablc in their gciuu'al apiilicalion. 

HOARDS or ADJtmTMRNT 

A numlicr of Slates that provide for the 
adoption and enforeeinent of conservation 
ordinances have made no ])rovision for boards 
of adjustment to whieli individual farmers can 
appeal for relief when general conservation ordi- 
nancc.s work particular hardships. In the ease 
of a few States the omis.Hion was prompted by 
unfavorable court decisions. In others, no legal 
barrier was present. 

Provision for boards of adjustment affords a 
farmer or rancher in a soil conservtition (U.Hiricl 
a right of recourse to a pulilic liody, different 
from the body that enacted the ordinance, if he 
believes that an exception should be made for his 
land. He can present his case for relief from 
strict compliance with the ordinance to this body 


and if dissatisfied with its decision lu^ can apjnuil 
to the courts. A .safeguard is thus provided, not 
so much against arlntrary action l)y di.strict 
supervisors as against circinn.stances which can 
hardly be foreseen and guanU'd against at tlie 
time of the <lnifling of the ordinance. In the 
analogous field of city zoning, hoards of adjiist- 
mcnl have lieen Ibuiid highly hcnclicial. 

noNTUOI. OF sou, OONSKUVATION DISTIUOTS 

In ino.st Stale soil conservation districts laws, 
farmers and raneliers an* tlu^ persons in clinrge 
of district allair.s. 'J'hey imisi approve die 
organi/alion of die district and its dissolution; 
dicy must approve the adojition of conservation 
ordinances; they elect ti majority of tlie board of 
supervisors whicii governs the dislriiR. To 
provide tliein with eompeteui tulvice, two of the 
supervisors arc gencnilly chosen by the Slate 
coinmiltee. Fuiilier, the StJiie committee is 
iimmily audiorr/.eil and directed to assist tlie 
districts and coordiniile their activities insofar 
as possilde ilnough advice {tiul consuliailon, a 
service, ilial is particularly iiniiorituit during tlie 
formative period. Ntwertlielcss, nearly till laws 
avoid giving either the Stale eommitiee or any 
otlier agency any degret^ of eonirol over tlu^ 
programs to lie fornmlaied or the methods 
em|)loycd in carrying them out. '!’he respon.si- 
bilily for die inogrtun is thus placed on the 
shoulders of those wlio will receive Us beiuhit 
and who will .shnre ii.s hnnlens. 

A fe.w Siate.s, howtwt'r, vt'.st some degrei' of 
control over the distriel.H in the State commillers. 
In some States, die comiuiliee.s select all tlie 
district supcrvisois. In at least four Sltues the 
cini>loymcnl of leehnicians and other emiiloyee.s 
l)y llic dislricl supervisor.^ is subject to llie 
approval of die .State emnmiltt^e; and n f(!w 
statutes provide that before disiricl jirogriims 
can bectane cllective diey must meet with the 
approval of the Suite eommitiee. 

In die few eases the Situe eominillee is 
rcquircti to iqiprove proposed eonservation 
ordhuinces iKiforo lliey can he adopted, it is 
doubtful whether die provisions of these Itiws are 
constituiiontd. The power to ciisapprovt; in a 
veto power under whvcli tlie State commiltei^s 
may in cfl'cci declare what ordinances shall be 
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adopted in the respective districts. .Since the 
laws set up no s|)eeiflc sliuidanls liial; lunsl he 
followed in approvinjj; or <lisap|)n)vlnK iIht 
ordinances, and since tlie coinniiliee.H are ehsirly 
only administrative nffcncies of (lie Slan^ 
(whereas the districts are local units of f;ov<*rn- 
ment that may eonstitiuionaily he aulhorl/cd to 
exercise local IcRlshitive pj)wiir), the ohjcclioii 
may be made that the authority ipvcn tin; <'om- 
mittcc is an imconstitniional dch'i'alion of 
legislative power to an administrative hoard. 


I'ARTtCMl'ATIUN IN lUSTRItri’ AFl-AtltS 


Many of the State laws provide for pariu'ipa- 
tion in all district allairs !)y all the lan<l »3ccnpicrs 
—tenants as well as owner's; a maxinnnn mnnhrr 
of persons is thereby givrut a voh:e in tin; 
operation and management of a district. In 
other State laws it has Ixren commonly provider] 
that only landowners may petition for the 
creation or disccmtinuancc of a district, vote in 
the advisory refcrciKhi on ta-caiion of tlnr 
district and on adoption of conscrvaHoii nidi- 
nanccs, and elect di.sirlci sujiervlsors. In a few 
States, only landowners art* ))ennlitcd to 
participate in some rlisiricl allair-s, while all 
occupier.s {including ownens) are perniiited to 
participate in others. 


in most 01 the Istales whore crmtnil ov«*r d 
trict aflairs is given to landowners, the disirit 
are emijowered to cotjpcraie with and id 
assistance to nil land otxnipicrs, aixl to onfor 
conservation ordinance.s againHt tlu^iii. lint 
several^ States, the districts are given e.xprf 
authority only to coo|)firate with landowners ai 
enforce ordinances against (hem. h, order 
cooperate with tenants and renieis in the 
States a district must work tiiroiigh the landlon 
though it is doubtful whether ordinaneeH ci 
forceablc only against “landowncr.s’' can I 
enforced either against a tenant or against li 
landlord where the landlord has no right i 
regulate his tenant’s fanning operations. 


COOPERATION OF PUUI.IO AOKNCIKH 

Most State laws reciuirc counlicK and .Sui 
agencies having jurisdiction over piildic Ian 
within a district to cooperate with the dwtri 
m carrying out its program, and to comply wi 
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th.‘ pn.visioii-i ..f <'oti';civ;ilion ....r 
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ruiiMclliui; ilir a,,, 

wiih (h.-di'miro;. Ihm Ihronlin' 

•'Pph'-dilr to ,1„. ' 

Mi!! .uh.Ts, III.' nu.v, bin Mini J 

•■""I’'''-'"- wiih 'luMli„n.:„,aiu|,i,ev 
-••r nu! mpiiir.l ,n olv.r.vo ihr provisions of 

Hlinanir.. 1., ,,,a,,i,,. 

ageune.'i r.mirMlIin.; Si.iir ...oony laiuh i„ 
diMiic! will ninpciaif. hni whi-rc they 

MiHi.iniy'^aMih..iiiv .i MMmiiuii may arise where 
a liiMrii iN proi-iai,, . aimni hr- rlli'i'iuatcl be. 
cause of failm.' i...MinrMl mmannoii public liiiuk 


A I I IK ,’.s l n IN' nj- Al’I'Hol'lllAllilNS 

I-ew Si.iie Mailin '; pn.viilr a pnircdin'e fdj 

)lM-allu. aii<mn| .Stan- I appinprialnl lonlic 

adluiiliMt ativr m nlli. i e\prM!ie'i of soil I'liim’lVil. 
lion diMih i-i, 'I bis hmi lion . unld he pcifiiimul 
by die Siaie I'ominiii. e, am e in many Spipj 
appinpiiaiiniis I'oiiii; dirr. ily In [he ilisiriris 
would III- jnohihio'il as , special lef.inlatioii. iwui 
if appropiiaiimi'; could hr made diivclly, thiH 
pioiaahirr would not provide for disliicis 
nve.anii'cd heiwcen i.ciiiim.i of (he legiiiliuiiic, 

In .my pmeedme win. h i'i i Mahlishnl for im 
ulloe.uioii o} hmd-< by die ,Sia|r cuiumillec, ndc. 
ijuale Htaiidaids ’ihoidd he sci up id |.|ii(|(’ ihc 
Slaie enmmiitre. In ihe al.'ienie of ,sii(li('i('iit 
Maiiduid’i, appmpiiadoiei mh;hl h.' held uiviilid 
«m die ground nl iinpiop.-i tlelrgathm oflc|thla- 
live power («i die ■ onmiiiirr. 


HJ'IJANU'A I II IN liv Cl IHN'I ll's 

in a few ni die Siiije'i, ..oil I niiservadnii (li?* 
triets, nldiniirdi they have dieir 'ieparaic gnvcrii* 
iiig h<Klie.( milt nthej vvitie I’uiiciinn imioiioiiimDily 
ore nrguui/eil by cumny Imaril’i of MipcrvisDi'S 
Mther (hiui by .St.iie soil com.eriMiinn coiimiit* 
(ers. Hei'iiuhe of ilu' lilidily ‘ipt:ei;di/ed iiiUiire 
of enision-cnimnl work mul dir i ninjilexiiy of 
its pnihleins, it may |,f tpie-iiiniiahh^ wlicllicr 
rmnity nlliriah, htn.y widi (heir previinisly 
designated dmiC’., can him li.m as iult'(|ii;ucly 
in detenniniiig the need liir districts, llicir 
proper iHiunditiirs, niid dm fr.iHihility of llicir 



operation, as can a coniniitlcc sot up witli soil 
conservation solely in view. 

In two States llic ianindarios ol’a soil oonsorva- 
tion clistricl are autoniatically ina{{(‘ oooxtonsivo 
with those o! the county once tln^ county oflieials 
have delorinined to er<!:il(^ lln^ dislricl. U 
seems clouhllul wliellier county lincH, which have 
been laid out with no reren'ne(‘ (o laud use re- 
quircmciiLs, will provide a desirable basis lor 
soil cons(Mvation edbrls in all eases. Some 
districts organized on a (;oimly basis may be 
seriously impeded in carrying out dteir jjrograms 
because lands oji ridges or at die beads of water- 
sheds — lands most in need of (realmetit to pro- 
tect lower lands may li<i in other eounlie.s. 

ClONSTITinroNAI. UKtitniil-'MKNTS 

lixpericnee to dale muler the .soil eonservalljm 
districts acts now in force indieales (hat h‘gwla- 
tivc revisions may be iH'eessary in stane iu.Htmiees 
because of c.onslitulional recpiirc.meiits. 'I’lms, 
in a few States wliere the statutes grant (be right 
to vote in elections of distriet supervisors to 
landowners or oeeiipiers, eourt d<‘eisioiis have 
cast some doulit on (he legality of so liuiliing 
the right to vott;. It may Ite iieeessary «» extend 
that right to ail persons (|Ujdi(ied to vote in 
State elections generally. In Jtmaher State, a 
peculiar coustiluliojial provision may r<»neeiv- 
ably he held (o require that ev(*ii in the atlvisnry 
refcrtMuiii on eretuloii of dislraMs and adoption 
of conservation oixlinimee.s, nil fpailliieti eleetors 
should he permitted to vo(<!. 

In one Suite, tlie delinilion of “landowner" is 
such that conservjilion ordinanee.s may be held 
cnforccuhlc only tigainst hmdowner.s \vIh» are 
qualified voters' lluis exempting eorporations 
owning land as well a.s persons not (pialilied to 
vote, and raising a eonslitnliomd fpiesiion of 
discrimination. The question of (Hseriminaiion 
is also raised hy a provision in another State 
which excludes iJersons whose hind law been 
terraced at piiliHc cx))cn.se from voting iji refm'- 
enda on creation and di.Hcontinuancc of dis- 
tricts. In .still finother Stat<‘, it is at least 
arguable that tenants tif nonre.sklent owners arc 


siibjeet to conservation ordinanee.s while other 
tenants arc not. 

MIHOKr.I.ANl'.OD.S I'KOVIHIONS 

fa a few S(at<*s there is some doubt as to the 
l<*gal stains inuaideit lo be givim soil conservation 
dislriets. Under nearly all llie Stall.’: laws, dis- 
tricts ar<i goverimuailal siilHlivisions of (lie Slate, 
and as such may ite given local lejdsladve power, 
In one State, howi’ver, they are expressly div 
(danxl lo Ixr adiuinislralivi; ag'eneies of the 
Stale, aiul Ix-eanse of this fact their power lo 
adopt {roiisei'vation ordiiianei's is di'peiuhait 
upon (lie legal sullieieney of standards .set np 
by tlu; htgislatnrt: lo gniile {li(‘in; ami in stweral 
otluT SlaU'.s, when- disiriels iiave no power (o 
enaett and (aildrei^ eonservailoa ordinances, llu; 
laws do not di'elare (he di.slrielK lo be public 
bodies eorporati' and politic. 

'I'he lack of a prorednre for eoji.solidaliiig 
<‘xis(ing di.siriei.s and the lack oi' authority for a 
district to change its name Iiave Ix'cn fell in 
.several instances. In iw.veral Stales it has lieen 
fonml de.Htrable to have area repir.Hcntalion on 
(he board of supervisors for (su'h district, rtillier 
(lian having all mcMiiheis of the lioard elt^eled at 
large. One State has alnmdy amended its Itiw 
III provide area i<'))reHenintiou in order lo insure 
both rauelier.s and farmers of re]>i'es(mlalinn. 

MiHcellani'ons reslrietions havt^ hern Included 
in several of the statutes. Several Stales require 
a favorable vote of at least V.'i pcreriU in the 
referenda on distriet organization, and si'veral 
otln't's require llml tliose voting favorahly own 
a high pereenlage of the laml within tlie pro- 
posed tlistriei. In one Stale, slruetmrs emmoL 
he Ituili without the consent of iwo-lliirds of 
lla^ lamlowners idfeeled, In another, raih'uad 
righ(sM)f-way are auiomadeally i^xehidetl from 
a dlslriel. In 'I'exas, disirieis cannot exeixxl 
.3,0(10 sejuare miles in area, In a few States, 
provisions have been added wlileli {ire intended 
Ui give farmers {uldiiiomd iiroieelion agiiinst 
unrejisonalile ronservalion onlinimees. An iie- 
enmulntion <if experitmee in working with thc.se 
laws will doubtlc.sH iilford a basis for determining 
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the advantages and disadviinUigcs of lljcac 
restrictions. 

The Developmf.nt of AoMiNiS'mA'nvK 
PitAoricits 

The districts program presents certain iini(|iie 
problems of administration, Iwth to Federal 
agencies cooperating with districts and to tlio 
district supervisors. Because of the extent to 
which the program seeks to achw've d<;(;entrali- 
zation, much of its cflectivcnoss depends on the 
attitude and worlcing philosopliy of a great 
many people— farmers, district supervwors, 
members of the State soil conservation com- 
mittees, administrative and icehnlcal i«*r.s<nmel 
of the Soil Conservation Service and other 
cooperating agencies, Bccntisc of the newness 
of the basic statutes and the novelty of the 
administrative procedures that are being tlevel- 
oped to give effect to cooperative acllvllies, the 
numerous people working within soil conser- 
vation districts find that it takes lime to under- 
stand their obicctive.s, their pallern of organi- 
zation, their procedure.^, and (heir imderlying 
considerations. 

The very size of the program and the siwed 
with which it lias developed have resulted In 
some misconceptions as to its milure and goals. 
A fundamental premise in the disiriets approaidi 
18 that the districts must be uidepcndeni, iiiitono* 
mous units of government, through which 
farmers and ranchers may dolcrmlne their own 
policies and programs. It is highly important, 
therefore, to establish a olcar-cut line of demar- 
cation between the functions of cooperating 
agencies in assisting the districts and the func- 
tions of tlic districts themselves. 


PAOIUTIES FOR S'l’ATlS 8011, GON8KRVATION 
OOMMITTEES 

The State .soil conservation comniiticcH ii 
majority of the Stales have little or no re.sour 
for adequately carrying out their fimclio 
The committee members, however, genera 
hold other public oOiccs relating to agriciilm 
which to some extent makc.s it jMssiblc for ih( 
tc..dandcarr^ 
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Must .Smii'H have fniitid tliai Suite soil 

.servatiiMi riilly u, cany ()„[T 

powers ami diiii.-.i iiupnii.-.l up„n ihcmUi ^ 



(1) q//i,r Sfmy, s,;,rlnml md ckm\ 

hdfu Ow/r/, md if ,iu avcchoW secrelmy 

(:*) 'luhniiul oydsUmr, M,,,s( Siato ’em,. 
mitUTs have ihr inipnrmnt ir,s|.„nsihiliiy of 
•folmuini.i,. in ,bc ia.M 

ilisiricis sb.mld be ..igani/.-d, and. if so wlnt 
territory .slumld be im-lmlr.| for must ('(iccib 
nperainm. Tlic.c deicn.dnaii.ms in,-hu|o siic 
edic n.UHidciation of iop..mai.hv. soils, extent 

and kind ol erosion, land use pi anuT.s, ami other 

.riaicd phy-dcal. lyononnc. and gn,gra,,hic 
laclnr.s. 11 i.Thnual assisi.incc uric availiihlc 
for an independent itivestigaiion ofdiese mauers 
the eoniiniiiee wonl.l not be rn|iti,-,,| 
exelimively on evidence piesenied at licaii„r,s 
and Hueb dai.t as they can proeiire lliioudi 
i;»’'**'‘ ‘'Ifiieies and other sonrees. infonnalioii 
that is Koinetiines limited in M iipe. 

{^) hfl'd Tim uhc of legally sound 

procedure in oig.mi/ing dintriets is e.sseiuiiil ton 
.State's disitiei [.rograin. If the Swires of 
rapuldi' altorneys pirlerably, the State Icgnt 
ollieers are uvailidde, this ran be assined, 

('!) hffotmilm toiufinim; distiiii fmifimm mi 

(utmtirs u illmi th .SVa/e, mul iu udm .VM/au In. 

foriimtion of this kintl is of great help in riioi'diii- 
ating and oiheiwisr I'ai iliiaiing the fipeniliotisof 
the various disti lets. lieeaiise of the newness of 
the iirogram, no delinite liniriional pattern lias 
yet heeii e.HtahllNhetl for di-iti in operaiions. Tlic 
more or Icm experimental apinoaelie.^ taken in 
eaeli tlhdriei will prohahly, where eourdiiiaiing 
faeiniiex are at liaml. eventually merge into 
proven tmd lairly uniform iipprtiaelies and 
prneednren. 


A.'WiHrANUK TH «riU t;ONf»nkVA’H(I.N lusTiuers 

Kxeepi in two Siatrs, ^oiI eoniiervaiion districts 
Imve 111 ) laiwer m mx nr to borrow money. 
I’linnern in Ncveral dtHirii in hnve l■arr^^d out 
many praeiiees through emiperatively using llicir 
own equipmeiu and hihttr, and in a few districts 
llie aupervkirs liave, l>een tilde to sublease hinds 



and take other advantage of local .situations to 
raise funds for administralm: and operating 
expenses. Most di.strielH, however, are .still 
entirely dependent upon oulside sources for 
technical aid, facilitie.s, e(|uipnuait, lalxir, or 
materials necessary to enec^tuale tlunr programs. 

Further, many farnun’.s jie('d more, than mere 
technical assistance in carrying out (xnn)>reheii- 
sivc conservation operations on (heir farms. 
They need trees, seed, labor, heavy machimu-y; 
in some cases they may have, to obtain grants or 
loans. The more acute the erosion i)robiem is 
in an area, the more likely U is (hat the fanner.s 
will lack the resources to eombal it .sucee.ssfnlly. 

There arc jiossibilitie.s, of eour.se, (hat other 
sources of cooperative assislauce have not yet 
been tapped, or utili'/.ed to (he miuo.st. The 
Extension Services may be. able, for exjunple, 
to intensify their edutudlonal activilh^s. The 


county land use planning |)rogram will, in the 
course of ils devoloiancnl, gri^ally fa(nlitate the 
job of district planning, just as (he district 
action program will faeililale the r{Ni!i/.aiion ol 
the land u.sc planning eommiLte(;s’ r(;eomineuda- 
lions. 'J’he Farm Security Adminisiraiion, in 
requiring a<lequale conservation and farm 
management phnis as a condition to assisting 
fanners, can tlo nmeli to ellecUuate district 
action pn)grams, and so can other agricultural 
credit agencies. Cities, eonnlies, irrigation and 
tlrainage rlistriets, water and power eoin|)ani(!s, 
and Ollier ptildie or private, agencies (hat will 
benelil from dlslriet operations may be induced 
to make funds or a.ssistanee availalde. hut 
merely beetuisi; onlsitle sources of assistanet! are 
available, s<hI conservalinn districts should nut 
overlook the things that they can jicconijilish l)y 
their own ellort. 
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STATE LEGISLATION FOR BETTER LAND USI-: 


• Chapter i 

Fafin-Tenaiicy Law 


^iiK LKOAL fiiTangeinonl by wliicli llic faniwn* 
holds his land is one t)! ihe major faclors in 
detennining how he will use it. l-’roin c<»lonial 
times, owncrsliip ol' the soil by tlx; laniily who 
tills it has been a goal of Amerieim dcniocracy. 
But this ideal has been dccnjasingly a fact. At 
present, apjn oxiniatcly 42 percent of our farmci s 
arc full tenants and another 10 percent rein 
part of the land they operate. Since tenancy in 
some form now an’ecis one out of two Ain<*rican 
farmers and since for at least 75 years its inw 
portance ns a means of land hohling has been 
on the increase, a realistic policy for soil r(^Honrees 
must give mjyor eonsideralton to the ellect 
tenancy on land use. 

Few, if any, of the other land use Nitualioiis 


considered in this rc[i(>rt exhihil more clearly 
than tenancy the interlocking nature of land use 
problems. The rcsulls of farm operations under 
a tenancy agreement are intertwined with .sev- 
eral groups of economic and .social conditions. 
The areas of high tenancy arc the areas of cash- 
crop fanning, Prices for farm produot.s and 
conditions of agricultural crtxUt, therefore, 
aflcct tenanc y through caslr income, land valua- 

This chapter was prepared by the rollowhiK siihcom. 
mittcc! .Uoy I. Kimmel, clmirmna, Marshall Harris, vice 
chairman, Bureau of Agriculuiral Ecouonilcs; H. H. 
Boyd, J. M. liyrns, R. V. 'Crooin, Walter Randolph, 
Agricultural AdjiislmciU Administration; James heavy 
C. Alphonso Smith, Dover P. Trent, Bureau of Arh' 
ciiltural Economics; P. V. Kepner, Extension Service; 
E. 0. Johnson, \\ O. Rlucr, Farm CredU Administra- 
tion; James Maddox, John Rlgglc, Farm Security Ad- 
mmistratlon; John Siekev, Forest Service; Paul Taylor, 
OlTicc of Land Use Coordination; N. R. Bear E H 
Reed, Soil Conservation Service; J. B. Beach, aiirenic h 
Blau, Albert H. Colton, OBicc of (he Solicitor. 


tioii, I't’iu raicn iij Ifirt'closiirt'tj, and (ax 

.sales. 'I’licy also ,;iiii!.‘ llif ii-.e ui whidi (he 
lenniii piil-i lii‘i I'.iriii. .Siuiiil ('(mililidiis like- 
wiae iili'ei'i leniiiicy. hi Viirinii;; iiiv.ia, logisla, 
(inn establi.-iliiiii; pnblie he.ihli M-rviccs, pnjvid. 
iiig hn gi iiiii.‘i«|ii-:tul in edtieatioii, or iiiiuigiii'at. 
iiiK nmil piiblii: iioienng pro|;iatiiH. injiy i,(, i„ 
laei, if Mill ill n.mie, a liiirri ijirami iif iinpiovliig 
the tenant .siatiin, I iMlavorahle eenmimir mid 
.soeial I’aeioi.s indiiee esploimtioii of die soil and 
thereby destroy tin* base on wliieli any xysicm of 
lanil leiiine ran nperate adeipintely, iluj huso 
wlio.se iiiaiiitenaiiee in to (be loiiK-nin iiUmtstof 
hmdlotd anil leiiaiii alike, 

'I'lie eemioinii: and .snelai raeioiM nUmMlng 
farm lenaiiey have been nel I'onli m length in 
llie Ki-pmt 111 the I’lesiilrtil'H ( IdiiiiiiIiuiii on 
^'a^n Tenaney issued in |').V/, and Itavc linen 
llie objei'i oi intensive nindy by varinus agri* 
enhiiral and liberal mis eolleges, private foun* 
dalimiH and iiidividiial.s. ‘I’iieje is nn need lo 
restate ilieir linditigs beie. The rlleclH upon 
tenancy nl dir variuns national agrlciiltiiral 
pingraniH, die AAA. the Si .‘S. and the I’.SA, ole,, 
luive likewise been analy/ed. 

.Sliiiisiii’s indieaiing the .seiimisness of the 
lenancy jnnbleiit me readily availnhle and need 
unt be rcpeateil here. It miiHi be bDiiic in 


nund niorenver dial the nailtmal Hiaiistiefl do 
not present a eoinpleie pietnre and must be 
inlerpreted with regard in eondidnns which vmy 
fnnn reginii In reginn and frniii Smie, In Slate. 
Under Rome eircumstanees a lenanl, may he a 

laHuTarmerwiiitliidecdnimfiitnand litdc. capital; 

under i,nlier«| he may he nne of the innsl sub- 
fllaniial fannent in ilie ccmnnuniiy with an 
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investment in equij^ment and livestock com- 
parable to his landlord’s investment in land. 

The purpose of this chapter is to discuss the 
legal basis of tenancy, and the suggcslion.s for 
improvements recently made and in a number 
of cases acted upon in the several States. In the 
past, public conviction that ownership is tlie 
dcsiralde legal status toward which farm opera- 
tions should be moving has tended to confine 
interest in landlord-tenant law to practicing 
lawyers concerned with its application to par- 
ticular eases rather than with the stmigths and 
weaknesses of its provisions in the aggregate. 
But the last few years have seen increasing recog- 
nition that home-ownership and tenancy-im- 
provement programs are complementary meth- 
ods of reaching agricultural well-being. At die 
same time tliat action to encourage farm home 
ownership has been taken by die Federal pro- 
gram of loans to low-income farmens for pur- 
chase of farms under the Bankhencl-Joncs Farm 
Tenant Act and by various Stale programs for 
settling farmers on State-owned lands or reducing 
tax burdtjns through homestead exemptions, 
attention has liecn turned to tlic situation of the 
large group of farmora who at any given lime 
have tenant status. 

State STunii'.s or Tenancy 

In a number of widely soiiaratcd Slalc.s, inven- 
tories of the tenancy situation liavc recently 
been made, or arc now in proccs.s. Some of 
these studies have been followed by rccommcn- 
dations for legislative action, and State legis- 
latures have begun to put commissions’ findings 
into law. 

Iowa’s Tenancy Commission gave iiarlicular 
emphasis to landlord-tenant law. Among its 
recommcndalions wore: ('l)Thc automatic con- 
tinuation from year to year of all agricultural 
leases until notice for termination is served by 
either parly not later tlian 6 months before the 
expiration elate of the lease ; (2) compensation for 
disturbance to the other party in ease either 
landlord or tenant seeks to terminate the lease 
less than 6 months before the expiration date; 
(3) establishment of the right of an outgoing 
tenant to a reasonable compensation, within cer- 
tain limits, for the unexhausted value of im- 


provements he has made on the farm; (4) 
reasonable compensation to the landlord for 
damage to his property as a result of the tenant’s 
mismanagement or neglect; (5) all differences 
regarding matters of fact arising between land- 
lord and tenant be submitted to arbitration, 
upon the request of either party, before the case 
can be carried to court; and (6) the decision of 
the arbitrator be final and binding upon both 
parti&s if the sum ijwolvcd docs not exceed a 
certain amount, except in eases of question of 
law. 

The Iowa legislature seriously studied the 
.several recommendations of this commission 
and the proposal that a 4-month notice must be 
given to terminate all farm leases was enacted 
into law in 1939. 

A similar commission in Arkansas has been 
cojiccrncd with several types of laws for the 
improvement of the tenant’s situation. The 
last legislature enacted a land policy bill 
recommended by the Commi.ssion making State 
lands available for ownership by landless people. 
This law is working to the definite benefit of the 
farmers of the State, The last legislature also 
considered the matter of improving the handling 
of the problem of tax delinquency as recom- 
mended by the Commission. Although this 
matter was not acted upon by the legislature, 
considerable ])rogrc.s.s was made in clarifying 
the situation. The Commission has also given 
consideration to adjustments in the landlord and 
tenant law of the State. 

A recent Kentucky statute instructed the Gov- 
ernor to appoint a commission to study the ten- 
ancy problem and make recommendations 
before the next General Assembly meets. The 
legislature in South Carolina has requested the 
Extension Service of that State to study the 
tenancy problem and to present recommenda- 
tions before its next meeting. 

Along with this development, students of the 
pixiblem arc placing in the hands of interested 
individuals and agencies information regarding 
present law and suggested procedures for effect- 
ing adjustmenks. The Missouri Agricultural 
Experiment Station, a little more than 2 years 
ago, published a bulletin explaining how the 
recommendations of the President’s Committee 
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v.'oiild fit into the present landlord-tenant law 
and tenancy system of that State. The Illinois, 
Iowa, and Oklahoma Agricultural Experiment 
Stations have published comprehensive studies 
of present tenancy law in their respective States 
and outlined possible remedial procedures. 
Similar studies are in various stages of comple- 
tion in Arkansas, Kansas, Kentucky, and 
Virginia. Other States are planning studies of 
the same subject. Valuable studies on tenancy 
law in Washington and Oregon have been 
published by the Northwest Regional Council. 
Technical and legal aspects of the subject are 
discussed in the Farm Tenancy issue of Law and 
Contemporary Problems, published by the 
Duke University School of Law in October 1937. 


Incentives to Stable Tenure 

It is a matter of common observation, verified 
by scientific investigations, that the tenant- 
operated farms of the country are deteriorating 
more rapidly than the owner-operated farms 
and that the problem of soil erosion is more 
serious on farms which have been under tenant 
operation for a long period of time than on farms 
whicli have had continuous owner operation. 
Owner operators faced with economic problems 
similar to those faced by tenants, however, often 
find themselves unable to adopt the conserva- 
tion practices which they would prefer. The 
mvner operator ^vho fears foreclosure has an 
instability of tenure similar to that of the tenant 
under the usual lease. The owner operator who 
mast pay too high a proportRn of his income to 
meet the payments on his farm is in a similar 
position to the tenant >vho must pay too high a 
proportion of the farm income for rent. Never- 
thelcM, there is a startling contrast between the 
way in which owner operators maintain their 
farms under normal circumstances and the 
manner m which tenant operatoix of equal 
Sr are able to maintain 

The tenant who does not feel that he will 
remain upon the farm long enough to reap the 
benefi^ of soil-mamtenance work will not engage 
m such work. A major factor affecting coLl 
vation IS instability and insecurity of tenant 
operators; in addition to those farmers who do 




not follow conservation practices because they 
are going to move, are many farmers who do not 
do things that they know should be done because 
they do not know whether they are going to 
move or not. It is a matter of common obser- 
vation that tenant farmers, when they have 
surplus money, tend to buy things such as auto- 
mobiles which they can take with them, rather 
than make improvements on the farm and in 
the farm home which they must leave bchiiul. 

Legislative measures recently enacted, and 
current suggestions for changes in farm-tenant 
law, are designed to encourage conservationni 
farming by tenants. In doing so, they protect 
the interest of American society in its basic land 
resources. They emphasize the long-term com- 
munity of interest between landlord and tenam. 
And they serve the interest of America’.^ tenant 
families in planning ahead and gradually 
accumulating working capital on the farm. 

The farm-tenancy law of the United States is 
a combination of common law, court decisions, 
constitutional provisions, and legislative cnaet- 
ment. The common law now in force came to 
this country with the colonists from Enghmd; 
in its country of origin it has been abancioned, 
over the last 50 years, in favor of a legislative 
program that culminated in the AgricuUural 
Holdings Act of 1923. When common law was 
introduced into this country, tenancy was far 
less prevalent than it is today, and the social pro- 
sumption was that operation would be by 
owners rather than tenants. 

The basic assumption of the law of tenancy is 
freedom of contract between landlord and 
tenant and a fair equality in bargaining power. 
The law functions to supply devices for the en- 
forcement of contracts, such as the collection of 
rents and the regaining of pos.session by land- 
oids at the close of a lease, to require written 
evidence for the enforcement of agreement of 
long duration; to regulate the manner of termi- 
nation of agreements when no method is supplied 
|n e contract; and to enforce presumptions 
^ on the customs of the community in eases 
o a^ements that are incomplete or unclear. 

o ay, the extent of farm tenancy and tJic 
senousness of soil erosion are great enough to 
warrant a social interest in the contract between 



landlord and tenant and In-ing it within the 
class of contracts whicli the 8lJit(; may regulate 
in considerable detail. I’here is a consequent 
growing inovcin<nU for a reexamination of the 
operation of farm Icase.s and a eoiiHideralion of 
desirable regulatory mcasurcrt. 

I.ONtJKU TKUM I.KASKH 

Under present law, landlords and tenants are 
free to adopt virtually any letise arrangement, 
written or unwritten; progress toward a type of 
lease that will stabilize tenant fartning is not 
dependent upon legislativ(^ ae.tion. hut a num- 
ber of legislatures have eiusmraged (he develop- 
ment of unpr()V(!d leases ])y appointing Stale 
commissions to study this phiise of the tenaney 
proldeni along wUli others, and liy (umonraging 
rc.scarcli on the sul)jee,t liy State agencies, siieh 
as agricultural exp(!riment stiitions and Stale 
colleges of agrieulune, many of which already 
possess the neeessary stalntory juulM»rily. 

Iini)roved leasing provisions an* a haiture of a 
mimher of Slate land use iirograms for puhliely 
owned lands, I.easing practiees thus tried tnil 
on a voluntary laisis may pruv<^ l<i be w» ilesirable 
that the legislature may prup‘'»'ly consider their 
compulsory (ixKaision. 

Since the present prevalence of short-term 
lenses is one of ihi^ imtin eauscs of soil exphnta- 
tion, considerable thought Ims been given to the 
dcvcloinneiu of legiil forms encimraging tenan- 
cies of longer dtiraium. 'I'lu* tuosl C(nnm«»nly 
.suggested devitTS tire (1) long-term leaws, (2) 
long-term ejiiu'.el;tbl<! h^isc’s, (3) tnit(muilie{illy 
renewable leases, and ('!) eom]tensa(iun for dis- 
turbance. 

The long-term lease i.s the mo.st obvious solu- 
tion for the problem of insecairity and insla- 
bility. If, after a trial pm-iocl of 1 or 2 years, 
satisfactory tenants were aide to get a long- 
term lease, the jjrobiom of itisiabilily and inse- 
curity could be. met in many individual cases. 
Under existing law, stich leases wouhl hav(! to 
iDe in writing. In some Stahls, leiisrs ttre limiu'd 
by statute or l)y the Slate conHlilution to 10 
years or some sitnilar iieriocl. Tliese provi- 
sions limUing the length of Icjise.s jmcl proliibil- 
ing those regarded a.s loo long, and lltc decisitjns 
upholding them, indicate a power in the Slates 


to regulate the length of agricultural lease, s. 
Rut up U) the present time, no State has taken 
ste])s to prolul)it or discourage agricultural 
Icttses running for only 1 year. 

Under present, conditions, many landlords 
and len.'uits object to entering into a long-term 
lease hceause the piirties fn*quently do not 
know for how l<»ng they will desire tlie relation- 
ship to continue. This prol>lein is aggravated 
wlnax! large hhwks of land are in the hands of 
(inamdal iusliuilions which desire a tenant only 
umll thc.y have an opportunity to sell the land. 
' 1*0 cover tUes<! eases, th(> suggestion has l)e(!n 
m.-ide that long-term eanecdable leases might 
he nscil, eoiilaining provisions that, upon the 
happening of certain events or upon suHielent 
nolie<‘ l)y either party, the lease might he 
j‘aneel(‘d. 

Aulomalie ren<nval j)f all farm leases in (he 
ah.senec of speeilie jiotice for termination, given 
by either parly a reasonjibk; length of lime 
prior to the end of the yc^ar, luis likewise been 
proposed. In Iowa, a 19.39 statute jirovides 
that every lease shall lie aulomalleally renewed 
unless notice of leriniiialion Is given 4 montliK 
prior to the end of the crop year. When land- 
lonls think they may have an npportunity to sell 
their laiul during llie 'l-moiuli period, they may 
give tcrininiuion notices to their tenants while 
actually not intending that termination should 
take place in any but a few instances, Iml when 
continued ownership is intended, operation of llie 
provision gives llie tenant assurance that he can 
remain in time liir liim to pittni winter t:over 
eiop.s juhI do fall work. 

An siddilional suggestion for tmeouraging 
long-term tenure is adoption of tlie |»riiieiple of 
eompensation for clislurbane.e as exemplified In 
die r.uglish Agrienllural Holdings Act of 1923. 
The aimmnt of compensation under this act is 
not limited to the aelnal expcm.ses of the tenant 
in moving aiwl finding a new farm, hut 1ms been 
set at I year's nmt, with the additional right tif 
the iciumt to prove grciiter chimages, not to 
exceed 2-y<‘ar’a rent, 'riiere can he no que.slion 
thut this affords an effeetive deterrent to ar- 
liUrary niul unneeesaary ending of leases, hut it 
is probably loo great Ji departure from iiresent 
practices to be currently made part of American 
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law unless the sjiccificcl reasons for lerininalion 
were very broad. 

tenant’s UIOUT to UKMOVAm.E. 8 TRUrmiUH.S 

Cash cro]5s dial deplete the soil rather than 
the extensive practices associated with liveslork 
arc characteristic of tenant-opersited farms. 
Although the amount of livestock on lenanl 
farms varies considerably from region (o region, 
it is generally true that tenants do mn have as 
mucli livestock as owner operators and lluii in 
many arca.s, especially in the Stnitli, recent 
increases have been primarily on farms of owix'i' 
operators. In part, (he faiinre of tenants to 
participate in incrcn.seci livestock prodmMlon is 
the result of insufficient capital; in part, it is 
due to the fact tliat llic production of livesKJck 
requires planning over a longer period of ihne 
than 1 year. Considerable experiimmlaljon has 
been done with new type.s of leasing arrang<-- 
ments designed to meet these problems and to 
give the landlord a return on land devoted m 
livestock production; coimlerablc progrc.ss t(»- 
ward.s the solution of the problem can be made 
through such voluntary arrangements. 

Livestock production, however, may demand 
additional buildings and fonclng. Where ex- 
pensive pcrmanciu buildings i\w. rctpiired, the 
investment must in most cases be made primarily 
by the landlord—- the existing legal system is 
adequate to cover improvements of diis lypi*. 
But where only tcjiiporary removable siruetiires 
are necessary to enable the tenant to engage in 
increased livestock production, a dhl’oreni 
problem is presented, fn many States, the 
tenant’s legal riglu to remove certain pliysically 
removable structures is in doubt because of an 
historical distinction in law between agriciiliural 
fixtures and similar fixtures (known as trade 
fixtures) put up by tenants in other businesses. 

In some States there are decisions holding that 
such tlnngs as temporary iiogpcns, watering 
tanks, hay carriers in barns, and temporary 
fences cannot be removed by the tenant, even 
though they could be removed without physical 
damage to the properly. Yet in other States 
there arc decisions which permit tenants to 
remove such things as the complete equipment 
necessary for the operation of a dairy farm and 
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agreement with his lancllorcl covering .satis- 
factory terms tinder which the improvements 
will be made. As a result, tenants, in general, 
have not made improvcmtmls, and deterioration 
of tenant-operated farms ha.s fcjllowed. 

In the field of soil conservation variou.s means 
of arrc.sting this deterioration under State regu- 
latory legislation have been proposed, 'rhrcc 
main methods have l.)een .suggested: (1) Re- 
quiring that the improvemimls lie made at the 
expense of the landlord; (2) providing for the 
adjustment of rental rates so tliat the lejiant 
will have funds avtillahle and the burden will 
be equitably borne;, and (.3) providing for eom- 
pensalion to the tenant for his .share in .soil eon- 
.servation work in ease he does not riMuain on the 
farm long enough to obtain full benelU.s from It. 

Kansas and Louisiana have recently cnnelotl 
legislation providing compimsation for inii)rovc- 
ments. Longer exporieneo is avtiilabh^ umlcr 
the English Agricultural Holdings Aet of 1923, 
which rcqtiires that if a tenant makes certain 
named improvements tind leaves the farm licforo 
the value of sucli iiuproveimmts is exhausted, 
the landlord must conipoiisaU'. him for their 
unexhausted value. ('I'hc at't al.s<j provi(h?.s 
compensation for cerhtin improvemoiu.s made 
after notiec to the landlord and for t»th«'r.H with 
the consent of the l.'indlord, but in such cii.ses, 
where the landlord consents, a eontraet can 
be made and legislation scrve.s merely to 
biuire.s.s a volnnttiry iigrcHunent.) 

There a]i])CJU'S to be special justinealloji for 
legislation providing compensation to tenants 
for their cx))cnscs and labor in the wise of a 
limited class of soil improvenionlH and erosion- 
control dcvicc.H, which, in the jnibllc iiuerest, 
should be widely adoined and wliieii, because 
of their nature, must be done by the tenant as 
part of his farming o]5crations, To prevent 
abuses, legislation of this tyjic should be care- 
fully drafted to include only nccc.ssary con.scr- 
vation improvemcnls adapted to the fanning 
area, especially in its ctu’ly stages, such a 
measure might be limited la improvements 
made in connection with pul,)liciy sponsored 
soil conservation programs. 

As an equitable balance to compensation of 
the tenant by the landlord for improvements on 


the farm, coin|)cn.sation of the landlord by the 
tenant has been proposed in cases where the 
tenant fails to maintain the farm. The j^ro- 
VLsions of the RngHsh act I’claling to compen- 
sation for deterioration ,'ue of eon.siclcrable 
inlorcst in this eonneetion. Under those jirovi- 
sions the lainllorrl may make a claim against the 
tenant for deterioration in (he farm caused by 
unde.siral)le farming praetiec.s, Somewhat 
higher slandards for farm maintenance than 
now generally exi.sl might lar set in eonneelitjn 
with a .system wliich offered rewards for good 
farm iiiainieiianee; claims for deteriortuioii 
whieli under the present sy.sumi might prove 
uneolleelible could he e.olleeied as an oli'seL 
to t^laim.s for compen.stition. 

If a .system which iulopled the prineqiles of 
eompensalion for improvemenu and eompen- 
siuion for delerioraikm W(!re to be imuigurated 
ill any Stale, careful eonsideration slioukl be 
given in drafting the .statute to means of calcu- 
lating the amounts which might he due on the 
termination of a lease. While these aniounl.s 
could be made subject to delerinlmilion by 
arbilrcUion, it would ap)>ear desirable to provide 
standards to reduce to a miniinnm the number 
of in.slanees when it would b(^ necessary to call 
in arbitrators at the icrminaiion of a lease. 

ADKClUATH NOTKin rOU Tl'.KMINA’l'ION or l.f.ASt'.R 

Winter cover crops play an Imporlaiu part in 
.soil conservation; indeed, much wiirk eontrib- 
iiling to bolter land use Is (all work. Under 
the present system of Icase.s many tenant fanner.s 
do not plant winter cover erop.s anil do neglect 
fall work of this nature hceause they tlo not know 
whetluT they are going to move. If the annual 
leasing .system is retained and an elfort to en- 
courage better land use is made at the same lime, 
it will he noccs.sary for lenanl farmers to know 
whether or not they arc to remain upon llurlr 
farms for another year at a considerably earlier 
dale than is now customary. 

Many landlords delay entering into new leases 
bccniwc of the hope of selling ilicir farms. To 
lhi.s class of landlords a moving up of the date 
for entering into new conlract.s might prove a 
real inconvenience. Most landlords, however, 
who hold their farms as a more or less permanent 
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invcstnioiU could, wilhont inronvrnitMic r, iiudvi* 
their dcterininnlioii ;is to \vln‘(li<‘r or not Jo 
retain (heir tenant at nu early dale. Most 
landlordH now make their a|>reenic-iii.s at an 
earlier date than they are lej^ally reciuinal (o «lo. 

The lime of iKUhaj which most he j'iven («» 
tennimUe a farm lease varies from Stale to Stale 
and with the type of lease used. Miireover, 
most leases are now for a delinile perioil o( I 
year, in which cast; no noiiia; of leniiinaiioii is 
legally necessary to (erminalt* leases ihe eoiii- 
mon-law rule (hat fi-monlhs’ noliee is net essaiy 
to terminate a year-to-year lease survives in 
very few Slates. (The iu;t;tl for Hexihiliiy and 
short-notice periods in iht; leasing of iirh.oi 
dwellings, has led (o tht; passag.i; of siaioies wiili 
general terms applicable to farms as well.) The 
common-law fi-montlw’ m>tit;e ptaiod for y«Mr- 
to-year lea.se.s was adopted with die neetl;i of 
farming eiUerprises in niiixi, and it was felt ih.ii, 
where the parties had not previously af'iecil 
upon a time for lerminatitui, the iniaiii nenlnl 
at least fHiionlhs* notice to prepare for ninviotv 

But the length of luitita; needed lo inininii/e 
the losses incident to inoving varies eoosidnahly 
with the type of fanning. A tlaie t imid he -a t 
with regard (o tht; fanning praetiees in die 
parliculiir Slate, Sueli a imiiee, in|inrnl by 
sUiUile, proliabiy should not he .subsiiintnl |ni 
notice periods to wliieh the parties ai-re«- but be 
required in addition lo siieli noiiees; the rnpiiie- 
nient could lie made idletuivt* l»y niakini*. the 
giving of sucli notice a eondiiion pret nleni to 
any later suit lo trvict the tenant. 

Run'I's, fagNS, anh (lui-ornt 

From many points of view, the ainimnt of 
rent which Ihc. lemml imisi pay for a farni is the 
most important factor in the landIord-tein.ni 
relationship. If the rent itself ahsorlw in« 
a part of the farm income, the tenant will not 
be in a position to adopt conservation praeiiers 
which call for a caplial exptriidilnre. Inderd, 
the soil of many Umnni-operatetl farms is heiiig 
mined today heciui.se of the necessity for priHlne- 
ing larger acreages of casii crops in nr.lrr to meri 
high cash rental paymenLs. Diwpiu? the iimne- 
cliatc cash rent whicli liuy yield, iliese arranee- 
ments arc detrimental to the long-range iiiiernt 
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eoimni-dotp wbi. b b.id lii-|oie il iiifoiniaiioii 
eniii rriiiiii; all I.K inn leha ani lo die .‘;rt|iii|( of 
dir iriit on a p.itin iihu i.niM. Would luai'i^iirily 
be jii-.'.ilid, 

In ev.do.iiiiK! die pn- .il.ibiie-, of rent !T1 'IiI(V 
tmn, it '.hiiiilil iih.o lx- iriiM'iiiiii ii'd di.u, linaiisC 
ol lln’ M'i'hi |l'||l|<'nl^ low.od (i .leloi'-failliilii,’ 

ami eoii‘.o|id,.ui.|i i.| l.n m di'-ie an- iiKiuy 

iire.iK ill wbi< It dn u" n ran It .oi ovei.Hii|»|ily of 

temini-i ib.ii dn- I a. dial i •■iulid<>im today in lliosc 
teghnis ior vriy 'imil.u Im fbr (.ntii.d eoiulilioin 
umlej wbii 11 inb.ni h iii iriMihuiim lias liccii up* 
held, Migi.uimi b.1‘1 been the most .spcctuciibr 
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social result of this situation; another result has 
been the adclition of bonus and privilege rents 
to customary share rentals, 'rhese rents arc 
expressed both in terms of actual cash payments 
and in the form of iner(jas(!d eonlrilnuLons by the 
tenants towards various items of farm expense. 
The task of determining wluiL eonstitiues an 
equitable rental is a dinieult (me and a (ield in 
which little research has hv.c.w (lon(\ Y<‘t whta-<^ 
rents arc too high, the tenant will not only be 
without funds to engage in e(ms<M'vatit»n, but 
will be forced to (Exploit the farm property. 

Objections to tlte it'gulalion of farm rental 
rates, from the legal point of view, stem from the 
doctrine of liberty of eonlraet. It is reeogni/ed, 
however, that in(xinality of Imrgaining power 
may justify an exception lo this doctrine; and it 
has further hixm re.(a)gni/(‘d that businesses 
which depend upon the exploitation t)f nattiral 
rcsource.s are peculittrly subject lo Stale regula- 
tion because of tlut ptn'iuajumt hUiUTsi of (he 
public in the. eons(n’vaiion of sttclt resoure<?s. If 
the standards for rtmt regulation wer(* directed 
toward the prohibition of nnital rates whieli 
were so high that tliey could only be met by the 
adoption of exploitative farming praetiee.s result- 
ing in the eveiutnii deterioration of the soil and a 
progressively declining agricidtural prodtie- 
llvity of the. area, it Is emirely probalde dial 
they would not encounter the legal Imiriers 
which caused the failure ol' llie livst experliueiu 
in this nold, 

LANDI.OUD’s I.IKNS and I'UODDCTION crkdit 

A majority of Slates give the landlord a linst 
lien on the croj) produced, find some of iliese 
States, in addition, give ihi^ landlord a lien upon 
the tenant’s personal properly, h^veii in tho.se 
Stalc.s, of which Wisconsin and Minne.sola are 
examples, where the statutory landlord’s lien 
doc.s not exist, the bargtiining position of the 
landlord is sneh that lu^ can usually .stT.ure a 
contractual litm on the tenant’s crop, if he so 
desires. The efleet of these liens is to insure that 
the landlord’s rent will he paid before the claims 
of any other creditors of the tenant;. In aclcli- 
tion, procedures for making the cnforcerncnl 
more expeditious in the case of liens than in the 
case of general unsecured claims, arc afforded lo 


landlords under the Itiws of many States. T’hird 
parties who purchase the crojis or livestock of a 
lenaiiL witluml the landlord’s knowledge or 
cinuienl may (inti that ihe.y are lialik; to tlic 
Uuullord in case tlur rent has not Ixum |)aitl by 
the tenant. 

Iwen if the.Hc legal |)roteelions weri^ not given 
lo the laiullord, the reni would remain the iirsl 
eharg(^ against tlu^ farm intaane beeansib a.s a 
practical matter, uonpaynumt ol' rent would he 
cause; foi' lh<; landlord lo (wicL lhi‘ uauiiu, (;v(‘n 
though lh<; h'asc, pmhaps, had not ('Xpiiu'd. 
I'Vom the viewpoint of the lenani, however, the 
legal iH’iority given the laiullord may have three 
uiifortunale eonH(U|n(;nees. 

(1) lie may lltul (hiU (he landlord's lien 
covers so much of his property that he is unable 
to secure production credit from third parties, 
except insofar as ills laiullonl may be willing to 
waive his lien <ir guarantee his tenant’s atxumiU. 
C'.redit for feriili/er, lime, or other supplies 
neee.Hsary for .soil-building work is ihereliy made 
diilieult for a lenaiu to obtain. 

(2) 111 States vvIum'c the litm covens mon; than 
the crop and ilu; rent imdiides more tiuin n 
share of the eroj>, tlu; leniuu will lind that in n 
year of crop failure or extremely low prices ids 
landlord may ttdte not only the crop, hut also 
liis livestock and farming ('(|uipmenl, so (lint ns 
a result of one btid yt'iir lie is unable lo (;onlimte 
farming. In mo.si of llie Souiliern Suites llie. 
landlord’s lien is limitiul to tiu* crop, but in 
Iowa, for example, liie lien covers all properly 
of the tenant except sneh jiroperly as is exempt 
from e.xeeuliou generally. 

0) Ah a result of the potential liahility of a 
purchaser from the lenmu to die landlord if the 
rent i.s unpaid, in nmny etises ))iireha.sers will buy 
only from landlords; except where a phy.sieal 
division of the crop lia.s taken place, the tenant 
has little to say alxml marketing. 

'rin; landlord’.s lien i.s enthsdy die crciilion of 
statute; a Stale may confer it or widiliold it. 
After the n'lital limiiaiion sUituie, pnwiously 
referred lo, was decltirecl imeonstiiulional, the 
Texas r.egi.slature used this fact to achieve at 
letist partial regulation of rentals. The ]jrcscnt 
Tcxa.s landlord’s Hen statute provide.s that the 
lanclloi'cl shall have a lien only in the event thtit 
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his share reiilals clr> Jiot cxeml ll«‘ nmximnm 
rates named in (he slalnle wliiclt tire (lie saiiHr 
as those pnjvichal by (lie invalid renl liiuilalioii 
statute. Throuf'h the adoption ol (his device, 
it was hoped (hat coiiiparalive surety ot rol> 
lectlcin and the mori; expeditious pnicnlmr 
which (he lien oli'ers would indiiee lan<llonls not 
to ehaifp: njiUids heyoixl the niaxiimim rates 
named in the lien statute, and (herehy run risb 
in eolleetion of (lie higher rales. 

'J’hc statute luts ha«l .some slabili/.ittM ed'eti 
upon share rtmtais, hut has apparently been of 
little value ii> meeting the prolileui of renud 
rates. The stalule is snhjeel to evasion, more- 
over, lhi'ouf,di the making of pay tils to land- 

lords, soinelimes In advjmei*, wlii<-h tire not 
called pju'l of the and wliieli may inn have 
the edecl of depriving tin* landlord of Ills lien 
under this statute. (Jarel'ul ilraftiug to elose 
such loopholes is Jietiesssiry if this drviee is to be 
adopted. 

Some smdtmts doubt (h<? tlesirabillly of (hr 
landlord’s lieji generally. Tlii! existenre of a 
landlord’s lien severely limits the opporiniiiiies 
of the KMiimt (o snmn? prodiu-lion eredli at 
rensontible rates. Umler tbi^ "riii'iiisb .system*' 
in the iSoulli, whereliy the landlord often supplies 
not only (he land but the IihiIs, e(|ui]inien(, 
supplies and cash tieeessary to make (be eiop, 
the landlord’s lien hiw b(‘en extended to eovri' 
these advanc(‘.H, as W(!ll as (lii* anionni due for 
rent. Since lie has no seeurlly (hat he nmy 
offer for a loan only with thi^ landlord's eoiiHeiK 
and cooperation a icinmi cannot take advantage 
of other methods of finanring ollrred by private 
or gcivcrnnicnlal ageneic.s. Waiver of (lie lainU 
lord’s licjj or a guarantee of the areonni in a 
practically universal requlremfiit before eredli 
will bo advanced to tenants. 

In lliis siinaiion a landlord nmy force his 
tcnanls to obtain (heir prodiietioii eredii from 
him and, subject to the liiniuitionK {»f usury 
laws, charge them interest or time prlees wiilinui 
regard to the terms wiiich might he twiilnble 
to them clsewlierc. ^riuvsc iiddiiioiial expenses 
play as important a part in the neglect of coii- 
servation practices and in the prevalence of 
rural poverty generally as the rental rate itself. 


Till, .SnMii . HMi-i'iNu Kri AiifiNsiiii. 

’’‘■'’''"'''i' -'IIV- '‘h.uvnMppin,; ivl;uio„s|,i„ 
is miirh like ibc irhuiundii,, „r 
ten.iiil, bill |r( 5 idlv it is like the lel.tiiiiiHiii') of 

I eiuplnyiv, A mIku <V li,[,||o,. jj'lj 

lured It.iM.I wnikiu!: ini lb,. 
pi.yu-e,iMii nt ibr I.UhI; bi'i Waifeji are paid j,, ,|'o 
fiinil id .1 'ibaie id llie < inp A Hllilie lcil|iii|,nit 
dll' MibiT b.iiid, i’i liiyirded as having 10,1,0,1 
hmd-i (It a I i..p nf bill Mwii, tlinit|,|| i,, 

pr.H liee till' l.tiullmd nlien riMaius sonu' Hii|)cr. 
vitii.iy riidil'' '*vei tin- leitaiH, i>ii ih.if llie irlaiion. 
lililp may Hn iii vetv imirlt like ih.K nf slime. 

i hipldu}!. Many advaiicis fo, 

livliHf ami lauii Mjieialiou espnise:), [liitiini. 
l.nlv ill die e.i'-.e iif die t im{i|ii'i . .A-i ;i inai'ileiii 
maiUT i( i’l idten diiln nil in lell wlieilic,' die 
(tailie-i, bv du b .11 biiir. ami .iirieennaiis, tmve 
ereaied a (eiiam v nr a < it>)>piiti> telaiiiinslii|), 
The lemnii tlltliugtiidu'i beiwreii .sliiiic,r„|i. 
|tei'< and {emmi'i pi im. oily on die hash of 
whetln j i.i mu rlu v luiiihdi dM-irnwii woikHtodi, 
bill dii't dl'idmdiui i>) |e(».dlv mi{mpui(,-|iii; die 
law tltH-i luii lulhuv I emaui i laviilieaiiniis, In 
moil iiiHiameH the paille-. do lint lahi'l dicir 
agHTiiiriil't an i iMppiug i imtiaei'i or leiisci, mid 
ill any rveni dir loiiiin have held iliai siitii 
labeling in mu i >>m bmive, 

Tlie deleiiibnadtai o| wliellu'r a rainier iu 
tenant or a nbaii't oippei i>i ai im|ioi'(aiit tin il 
U dillu nil, II a huim i in a (enant, he liaHicjial 
ptet^ei'iion »d die bind, Hr need not ailuw llie 
landloid III I Mine npon die piemiien, aiiil lieii 
eniidrtl lo nodtr beliue rvh lion, If lie h a 
rioppev, dir h-gal pmsendon is in ilte laiidinid 
«nd ibr frmiMt in nieirly an empltiyee. Tilt 
landlord imiy ritir) die pimnisei and ilKi'liiiifjc 
the fat inri ; die fat inn lias no ret laiise ai law to 
get Ittu k on the land, and ban only a stiii for 
dmnages for birai li of an eniphtymeiii eaiiiratl, 
wbh li ill of Hide re.d value 
One .Stale, AbiUima. ban mri diis iniililnii 
by rtUilinbiiig die legal dlsiimiioii Itflwcfn 
leminls »iid ernpjsnu and tnaking iriiiiiiH of 
idl fann i:ij»emioiM who rrerlve a .share of (hr 
crop. This eiindnadon of rite shairi ro|i|Hr 
status tluingris iieijber ihe farming praelice-inor 
the form of rent, Under it the Ittiidlord may 
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exercise as much control over farming operations 
as the parties desire. But though the form of 
rent is not affected, the crop belongs to the 
operator with the rent secured by the landlord’s 
lien. The practical effect of this law is to give 
the sharecropper the same degree of stability 
and security that the tenant now has and to 
eliminate disputes over legal technicalities. 

Many States now have labor laws containing 
minimum-wage and maximum-hour provisions, 
and workmen’s compensation laws to protect 
injured employees, but in virtually every case, 
agricultural labor is excepted from their opera- 
tion. If it were not, the legal position of a farm 
laborer and sharecropper would be on a par 
with that of an unskilled industrial worker. 
Extension of such labor laws would probably 
result in a rapid rise in the tenancy relationship, 
rather than the sharecropper relationship, .since 
landowners would not like to assume the bur- 
dens which these laws place on industrial 
employers. 

In the field of protecting the interests of 
children, there is some break in the practice of 
not including farm families within the benefits 
of social legislation. In many States compul- 
sory school-attendance laws apply to farm 
children, although the school term is often 
arranged to cover periods when their labor is 
not needed. Child-labor laws generally do not 
apply to croppers; the landlord secures the 
labor of the entire family through a sharecrop- 
ping contract. A Kansas court has held that 
that State’s child-labor law applies to the 
employment of children in agriculture as well 
as in industry, but sharecropping is not a 
problem in that State. 

Actually, the sharecropper is a hybrid — he is 
neither a laborer nor a tenant, Because of this 
situation, it may well be that consideration 
should be given to the advisability of treating 
sharecroppers as economically and legally dis- 
tinct from either tenants or laborers. If this 
were done, the law should define the newly 
created sharecropping relationship and give 
the sharecroppers much the same protection 
accorded the tenant. The question of posses-, 
sion of the property, title to the crops, termina- 
tion of relations, liens and such items would be 


of particular importance. Because of the close 
relation between sharecropping and the furnish 
system, terms of credit might also be defined. 
Such action might serve to stabilize the share- 
cropping status and at the same time provide 
the sharecropper with a means of securing capi- 
tal and guidance which would prove highly 
advantageous. 

But significant adjustment in the present law 
governing the sharecropping relationship must 
be undertaken with a simultaneous view to the 
law governing the status of tenants and the 
status of wage laborers. Much moving back 
and forth from one to another of the three cate- 
gories now takes place; a significant adjustment 
made in the legal status of sharecroppers would 
tend to cause landowners to do away with their 
sharecroppers and hire wage laborers and simi- 
larly, an adjustment of the agricultural laborers’ 
position would cause an increase in the farm 
tenancy relationship. To accomplish the ends 
sought, tenancy reforms must simultaneously 
cover the legal relationship of landlord-tenant, 
landowner-cropper, and agricultural employer- 
employee. 

Settlement of Disputes 

Stabilization of landlord-tenant relations is 
greatly facilitated by the existence of a known 
and agreed procedure, capable of operating 
quickly and cheaply, for the settlement of dis- 
putes. Under present court procedure, costs 
are high and decisions often suffer from lack of 
familiarity with agricultural problems on the 
part of lawyers and judges. 

At common law, an agreement to arbitrate 
remains revocable until an award is made. If 
one party revokes the agreement, the other 
party cannot compel the continuance of the ar- 
bitration or enforce any award which might 
subsequently be made; he can only sue for dam- 
ages and possibly recover items such as the ex- 
pense to which he had been put in connection 
with the uncompleted arbitration. In some 
States it is necessary to sue on the arbitration 
award; in others arbitration agreements may 
be filed with the clerk of court and the award 
will be made the judgment of the court on an 
appropriate motion. In some jurisdictions ar- 



bitration may be made a condition precedent 
to suit and specific enforcement of an arlnlm- 
tion contract secured. Arbitration aRrceincnls 
are generally held valid and the awards cn- 
forced — in tlic absence of frand—if the parlies 
actually submit the dispute to arbitration. 

Several means of improving present arbitral 
arrangcmcnls arc being dwemsed or put into 
actual operation, devised primarily with a view 
to obtaining quick action by arbilralons who are 

thoroughly familiar with farin-tenaneyproblenis. 

One suggestion recommends the appointment ol 
a group of qualified arldtrators with the parlies 
free to choose any nicml)er of this panel in arbi- 
trate their dispute. A second siigRe.'tlion retuim- 
mends the naming of local coinmiiHT.s organ- 
ized in the same manner as debt adjustment 
committees, to settle all disputes In-oughi in 
their attention. An url)im approach to land- 
lord-tenant |)roblcms wliicli appears suitable for 
use in rural areas -and which has, in fact, been 
tried in Scotland witli notable succe.ss is ihe 
creation of siiccial courw or the use of regular 
courts assisted by experts. 'I'lic District of 
Columbia now has a sijecial landlord-ieimnt 
court assisted by a social scientist qualilieil to 
analyze urban tenancy problems. I,niullordH 
and tenants may appear lieforc tins court in 
person without the expense, of hiring lawyers 
and obtain satisfactory anil eeonomieal adjust* 
ments of their dUfcrences. A fourili method of 
simplifying legal procedure is now in praeliee in 
Virginia where one trial justice for each coumy 
has been substituted for tlie numerous justices 
of the peace. Aided by an informal priHtedure 
similar to that of some domestic relations courts, 
and with the power to cneoiirngc compromise, 
such a judge can make important conlrllmtious 
to the satisfactory settlement of Inndloi’d-ieuam 
disputes. 

Tint Statu as Landcoiu) 

When a State owns agricultural land, it lias 
an opportunity to set an example through the 
adoption of forward-looking ica.iing practices. 
The State may also adopt a disposal policy in 
regard to State-owned land, which will enable 
persons who otherwise would be icnaiiUi to 
acquire land and become owner-operators. 
Oklahoma has taken important steps in the 


c.sUiblwbmcnt of desirnble Icnsing practices on 
its school hinds, and I mill ( )k!aliomaand Arkan. 
«as have narnlly adopn'd poliei(‘s for the dij. 
posa! of Siaic-owiii-(l land ih'signrd lo place 
(his lam! in llie hands of ownrr-operators. 

Any adeipiatr ficlictiH- In nlilizc Slate-owned 
lands in llir miliiiion of a Sialcfs ranu-icnancy 
problrni mvisi hr basiMl upon a Honiul classifica. 
lion of (be lands |o insuie dial only laiuls suitable 
f<ir agriciilinre an- placed in ihi- liaiids of farm. 
CIS. An ctili|'.lU‘‘ncd Siair policy with regard 
to tcrins of liiiincsKMdiii)', sale, nr leasing, is 
hiiTdonnicd tn raihiic if ihc land itsclfis not good 
enough lo Mijipoi I a lann fatuily. 

'I'hb docs not nuMii, however, that the land 
inelmieil in siieli a plan imisi hi- land which is 
now mili/<‘d for agi ienlinre, 'I'heii* are many 
areas wliieli an- ai present tax deliiu|neiii or in 
liie hands of (he .Slaien for oilter reasons, which 
couhl be made faiiiable for agriiailiiire by clear* 
lug or diainiiig, ami oilu-r arc-aii where conser- 
vaiion work, sneli a;t die n-sioration of gnus for 
graziuj^, is neeesnary if tlie land is in be used by 
farmers. Tlies'* landn eniild be used fi ir settle- 
mem by farm n-nams if proper terms were 
olfered for ilie aeqnisitimi nf die land nnd if 
arrangeineiits wi'ie made for die (iiiaiielii|( o[ 
improvemc-niii, (hedii ilnimfjli die Farm Se- 
curity Adininisiradon lias bi*en made avaiinbic 
for such expensj's ill eomu-eiloii with the Slate 
laud programs in Arkansas and Okhilininn. 

Frelerabh' In .sui-li an mnnigemem may bca 
plan xueli as In [iKivIdeil under die Arkaiuas 
f.iuid Policy Art permiiiini' faun tenaiiis to 
lioiucHtratl State lands; iiiore land may liemcd 
for agiieulime if the emlie income fnnn tlic 
farm may he drrvnted tn tlie snppnri nf tliefanr 
family mid payment Inr hupntvemenis. Tin 
tenam wlin lakes advantage nf sueli a poliq 
muHi meet repayments nn Inaiis I'nr the con 
Hlrueilim of farm linildings, fnr elearing, am 
often, fnr drainage, In tlie Inng nm, a Sial 
may lind that die tax reveimes IVnm thfi tax 
uliou nf prnHpenms farms will mean mci'O toi 
fiuaueially than the n-vennes that might b 
derived from a progiam wliich reijuired (lu 
undeveloped land lie .sold. 

Hut in nmny insianees, lieeause of tlie consl 
ludonal lirnitmUm nr because nf tlie conditioi 
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upon which the originnl gram was made, a 
State may be unable to adopt a policy wliicli 
would pcriniL homesteading. H' land in lhe.se 
States is to be placed in the hands of farinera 
rather than landlords or speenlalors, the 
icrms of sale must be such that aelual iarmer.s 
who arc now tenants may bee.ome pnndiastn-s. 
If the sales plan demands an appreciable down 
payment or a short period of ainortr/alion, 
the State will.lind tliai only landlonls ainl 
speculators can allempt to bny lamb 'J'his 
problem has been met in ( )l<lali()ina throngb the 
offering of .State school land for sale with a *> 
percent down payment and (lie remaining 
payments amorti/(ul over a 2‘i-year |>eriod at 
3 percent interest. 

An even larger miinl)er of tenant farmers 
would he cnabhid lo take advantage oro|)por- 
tunitics of this type if a plan similar lo that nsed 
in the tenant-purchase program under the 
Bnnkhead-Jones Act were adopted. 'I'he down 
paymtmt in tins program is eliminated and the 
remaining payments nmorli/ed at peireni 
iiUcrc.st over a 'lO-year period. On many 
farms, Oklahoma has consirueied Imildings, s«> 
that the purchaser i.s under no addiihmal ex- 
pense for improvements. 'bhis is mil ane.ssenilal 
feature of the |)lan, linwe.ver, mid a .State whieh 
did not feci Juslilied in investing capital in such 
improvements could adopt Ji plan which w<mltl 
contemplate, the financing of improveinent.s from 
other source.s and would allow some security 
for tho.se who linance. the Imilding <if improve- 
ments. 

In many of the Slates where both llte tenancy 


problem and Slate-owned land problems arc 
important, ihere are great variations in crop 
yields and in prices received for agricultural 
products. Indeed, much of the land now in the 
Stale’s hands has, at some lime, been in private 
own<u'.ship and lh<^ owner lia.s lost it hecansc of 
these hazards. Purchase plans are therefort^ 
more likely lo make: a conlrihulion lo the solu- 
tion of die farm-tenaney [irohlem if they are 
gnardcal hy tint ailoplion of a variables payment 
plan nn<l<a’ wliich payments can h(* increased in 
years of hifdi yields or high prices and reduced in 
yiairs of low yadd.H or low prices. 

'I’here are, in addition, many instance.s in 
which il may he desirabh! for the Stale or its 
local units to plan to ngain title {lermanenily to 
agrieulinral or grazing lands. Although .some 
State.K, through the device of tlu^ preference right 
lease, lunv endeavor to |)idvide at least i)arlial 
stability of tenure for llunr tenants, most State 
land-leasing policie.s mirror the defects of 
eoiimiercia! leasing polieies, If plans could he 
de.velopeil whereby land c;onld he leased by the 
Slates for long ))eriods will) provision for the 
ai'cepiance of eoiwervation work, wl»;r<? needed, 
in lieu of cash rent, tlie Slates would iind that 
the value of their farm properties was being 
inrreaseil and that the long-time relurns of the 
Stale from lliose )>roperties would be greatin*. 
In States where leasing practices designed to 
encourage conservational farming are adopled 
for use on Stale land, it Is reasonable lo believe 
that private landlords will be influeneed by the 
Hiiecess of sneh a program lo atl<i[)l similar 
piilieles in the leasing of their own farms. 
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T UI’. or.oSK relation between piitlorns ol'rniail 
land use and patterns of rnrnl lo(;al I'ln'cin- 
ment requires little demonstration. In farininK 
areas, the pattern ofsettiein(nUlarK('ly(leieriniiic-.s 
the extent of the public scrvlm such ns.scImolH 
and roads— which local Koveniincm is callrd ini 
to SLqjply. Conversely, the pattern of pnldi<‘ 
services may have a considerable trOeci on the 
occupancy and use of land. The protluciiviiy 
of this same land provides, or fails to pKwIdr, 
the tax base which makers adec|uaie local support 
of such .scrvicc.s possible. 

Farm real estate and other land n?soiiices are 
far from cxliaus(il)lc as a tax base; property-tax 
yields must be used ns cfleclively as pcmihle in 
supporting local public services. 'J'ax btirdrns 
accumulated for the operation of local Kovern- 
ment units, together witii the a.sse8smcnl practices 
by which they are allocated, may be a critical 
factor in the u.sc and ownership of land. (I'or 
example, heavy taxation of forest lands from 
which income must be long tlcfeiTctl, will cause 
serious tax delinquency or rapid cxphiltnlion of 
resources.) 

This chapter was prepared by the rnllnwing lah' 
committee! Roy I. Kimmcl, chnlrman, RhsucIIJ. Hlarlt- 
ley, vice chairman, nmcavi of Agrlcnlluriil I’hinnomlci; 
Charles H. Alvord, AgdculUiral Adjnitnjcai Adnihiistrn- 
tton; D. H, Eddy, Gladwin Young, Ihireim of Agri- 
cultural Economicsi T. I„ Cleary, L. M. Vmiglm, 
Extension Service; John 0. Walker, Farm Security 
Administration; R. ClUTord Mall, A, Z. Nelson, Foreii 
Service; T, R. Rawlings, Ofilcc of Land Use Coordlna- 
tion; H. G, Rullcr, Lemuel I’cct, Soil Conicrvniiou Serv. 
lee; J. B. Bench, Onicc of the Solicitor. 


i\H ilu- paitruj Ilf i-iir.il land use cluuigcs, 
(•onipjo .iMi - 1 hatmr'i in (In- .sh iiciitrc and oppra! 
(ion of Inr.il t;nvmiMm'ii( arr jr{|iiim!, [u , 
iniiiibcc of in the ( lieni PliiinH, sliifisb 

land use fnmi faitninM to j.tneliinK IngeilK-rwiili 
ileelitiinjt las b.iric, land ali.tndiiimiciit ami tax 
«le)int|nci!( y an* now i.ii'.ini' ibe t|iu‘S(i()» of 
irvish.n of lot a) fpwertnnrnial organizalioii, 
( lonniic'j wiili 'icveral InnidrctI ihoiismul acres In 
ptibllc owneidiip .iiiil laiMc cstcnlH of land licit! 
tinder tax ilenl oc i Imadt'ally (ax d(’linf|ucni, 
arc nIhim of lax baHC anti taiiTcni revenues, 
Declines in boib irvemir ;in(! pnpidation nre 
ifiMlcrinH cxtictnrly t o'iily iltc fiill-iiint* iiiiiin. 
iciuincr of cinniiy inlni,inhuraiivc agrneb rc« 
qnired by siatnir, 

.Similarly, in cni.iivcr amt other areas where 
rcsnorcei have tlcclinetl, iliere Is no longer 
Htidieieni taxable value or hiillirieni population 
ftir ellicirni anil solvent oprjaihm of thesli'iictiirc 
ol Kovermiirm set tip ?»() or llii) years ago. 

In still other area*!, t liitMKC't catisril hy ntmicrii 
iccimttlogy, pai ih itlaily rapitl iraiisport, or hy 
ihcHpreatl td' urban seiilemetit into cnuiilic.s(hal 
were formerly agih itlim.d, rrtpiirc recoiiddera* 
tion of the Kiriicime of local government. Not 
all the jurlttlleiions rsiablishetl many years ago 
arc appropriate to jiiotlern needs. Unless 
smaller milts tire consolidaird into fewer and 
wealthier uniis ami fmimionx are transferred 
from smaller m larger governmental areas, 
finnntltd dillintliirs may enniie, essential services 
may siilfer, .Suite rmaiuinl aids may be waste* 
fully Jippliccl. 
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According to a rocciit .survey, thorn an- sdiuo 
175 369 local govcrniiKait aulhorilios in tlioso 
United States. I'hc.se unilH inohide: 


School clislricts 

Counties 

Incoi'porntcd places , . 
Townsliips and towns 
Other units 


127, 10H 
3, 

K», 

20. 262 
B, r>BO 


m, 360 


In ihis nmltiplieily ol' small nnils lie many of 
the wcaknessea of runtl loeal Kov(n-nmenla as 
now constituted: Diil'usion of ttixing and hor- 
rowing power; duplication of fimelions, oliitTr.'t 
and equipment: wasicH in piireliasing; heavy 
overhead costa; wide variaiions in tax resonrre.s, 
tax burdens, and (luality of servita-.s; lack nf 
unity in planning llie localion and <|U!dity of 
public facilities and aiipraisiiig ami supervising 
the administration of locitl servleea. 

The rchitively limited yield tif (he general 
property tax is raising (inesiions lioth as m 
the size of the area whicli ean he it<ie(|ualely 
covered, uikIci' modern eontlhions hy a local 
government unit ami tis to the administradve 
set-up thrtmgh which availahle fimds can he wt 
expended as to yield a nmxhmnu return in ptili- 
lic services. The rehtlion of local linancing m 
Slate and Federal gninis-in-ald and the adniin- 
islrntivc tcehni<|ue for the tise ofsuchjtnm fmitls 
also requires thought, in relation Imlh tt> iratli- 
lional puldie services such as scluntls and n»atls, 
and to mt)ve recent developniems in health ami 
hou.sing and agricnlttiral progranis. 

The same changes in (he pattern of seidenieiu 
and land use that tvre exerting pre.HHuve on d»* 
structure of rural loeal governiuenl are also 
affecting Us functions, Among the newer func- 
tions recently assuined liy local govermneni, 
agricultural policy making and adminiHirali<in 
arc of the first importance. Vnhlic. policies 
for land use. are currently expressed locally in 
the form of managenumt of tax-reverted lands, 
rural zoning, and operation of soil conservation 
districts. 

Increase in local inlcrest in the siruclnre and 
function of rural local government is reflected 
in a number of Stale statutes and constiiudonnl 
amendments passed during recent years that 


provide coutUies and other units will) the author- 
i/alion necessary to adjust their Hlrnclures to cur- 
rent conditions. North Dakota and New York, 
jinamg other States, liave recently authorized 
such adjiixlnicnts, A few counties have already 
made use (if the powers tlms granted to adjust 
their Internal organization and functions and to 
eonceiitrate administrativt: responsil)ility. l^lse- 
where,aiTangcmcms for inlerftovermneiual edoj)- 
eratioii have made ])0SKihIe. results similar to 
(liose ohliiinahle tlirongh clumges la stntelnre. 

Various S(a«‘s have estahlished (unnmissions 
(o study de.sirahle changes in rural loertl gov- 
crniiiem in the interest of economy and dli- 
ciency and of adjn.stmcnt to elumges in land use 
and <tecnp:incy. Reports covering New Ycn’k, 
Virginia, Michigan, and other -State.s are now 
availahle, and surveys are in progress elsewhere. 
'The subject Inis also been canvas.wd hy rcscarcli 
agencies such as'l’lic llrookings Inslitnlion. 'J’he 
following pages review hotli the present situa- 
tion in rural loeal government anti various pni- 
ptisals pending and aciet! upon, for aligning it 
with eniTeiit deveh)j>metus. 

'rhe pn>hlem8 here disenssed art^ aclministra- 
tive, not political. ’I'he forms of rural loeal 
goverinnent enirent in the past were Im.sed on the 
assnmpiion o\' dejuoenilic etmtrol. .So are the 
fin-ms enrrcntly )iropo.sed for adoption in lim 
present, ‘riic tpie.sdon at issue is a tpieHtion of 
pniting inlti ti.sc the ht^sl twailahltr leehnitpie. for 
aiicmling ilm jicoph^s Imsiness, a leehnltiue 
whit'll will apjily jivtiilahle funds to the host 
ativantage anti thus cany inui efneienl (‘xeeulion 
the publh: policicH id llje eitizens td the area. 

'run .S'luunroaa or RtiuAi. I.ocjai. 

CiOVI'.KNMKN-r 

In most Slates, die eoumy is the {irineipal unit 
(d loeal government, though in the New Eng- 
liiml Slates tiie town is td greater imiioriance. 
There are two general lyiies td county adminis- 
trative oi-ganizatitm, tiie form and the 

ctnmiy tnmuifier <»r e.vrfHdrt? ly[)e. The commission 
fimu is the older and more prevalent. In the 
manager form, aulliorily is vested in an executive 
head, whereas the commission iyj»e is character- 
ized by diffusion of administrative responsibility. 
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COUNTY ADMINISTRATIVE ORGANIZATION 

The Commission or Supervisor Form 

Under the commission plan, a board of com- 
missioners is elected by the voters of the county 
for a given term. Election is either at large, or 
from districts, or by a combination of these 
methods. A variation of the commission form, 
used in a number of States, including New 
York, Michigan, Illinois, and Wisconsin, is the 
loionship-supervisor type, under which each town- 
ship is represented on the county board by a 
supervisor. 

A number of other forms of the board system 
are also used. In Louisiana, the parish, which 
corresponds to the county, is governed by the 
police jury composed of members elected from 
wards. In Tennessee, the county board is 
called the county court and is composed of 
justices of the peace elected from districts. 

Particularly under the township-supervisor 
plan, county boards are often too large and 
cumbersome for efficient administration. The 
county board, although it is authorized to 
manage the affairs of the county, is primarily a 
policy-making authority. The actual adminis- 
tration of county business, under the board 
system, is in the hands of the sheriff, clerk, 
assessor, collector, prosecutor, and various other 
officers elected for terms of office to perform 
special functions. Few counties have an ad- 
ministrative head responsible for the manage- 
ment of the county. The county board has 
little power to supervise the elected officers, to 
coordinate their activities, or even to remove 
them in case of inefficiency or dishonesty. 

A growing need is being felt for a responsible 
administrative head to integrate the various 
departments of local government and achieve 
sound planning of services and control of ex- 
penditures. The chief method proposed for 
meeting this need is the county manager or 
county executive system. 

The County Manager or Executive Form 

The county-manager form is a rural applica- 
tion of the city-manager system, adopted by 
many municipalities. Under the county-man- 
ager system a policy-making board of commis- 


sioners or supervisors is elected by the voters. 
This board centralizes administrative authority 
in a manager whom it selects, and substitutes 
appointment for election in the administrative 
offices. This eliminate.^ difTusion of responsi- 
bility among independent elected offices. Legis- 
lative powers and responsibilities are exercised 
by the board; through the manager, lines of 
administrative responsibility are established so 
that only one agency has charge of a particular 
function, and all related functions are consoli- 
dated. Associated features are the executive 
budget plan and centralized accounting and 
purchasing. Counties which now have tlie 
county-manager plan in approximately this 
form are San Mateo, Calif., and Durham, N, C.; 
a few others have it with some variation. 

Stale Enabling Acts 

Power to adopt the manager or executive type 
of organization is usually given to counties by 
the State either by optional laws or by home- 
rule laws. Under optional laws, counties decide 
by referendum to organize in one of several ways 
provided by the statute. Under home-rule 
laws, a commission may be appointed to draft 
a charter for a county (within certain definite 
limits provided by law), subject to approval by 
the legislature and local voters. The county- 
manager form of government is now authorized 
in eight States either by optional law.s or iioinc- 
rule statutes. 

Constitutional amendment is ncGc,ssary before 
the form of county government can be materially 
changed in a number of States, for many of the 
county offices are established by the State Con- 
stitution. It is possible, however, for legisla- 
tures to enact laws authorizing county boards 
to appoint administrative managers. Nortli 
Carolina, in 1927, authorized such appoint- 
ments, to be made on a merit basis, and not 
nece^arily from among residents of the county. 
Under this law, Durham County appointed one 
of its members as manager, and the experi- 
ment has proved very satisfactory, especially In 
fiscal management. 

Virginia amended its constitution to pave the 
way for liberalizing county organization, and in 
1932, following the recommendation of the 



Virginia CommisHion on County Government, 
the Virginia Asscmljly ona<U(‘cl a law making 
it permissible for coiinti<^s to adopt eillier tlie 
county-manager, or the eounly-exeiaUive form. 
(The latter is similar to the manager plan except 
that the execaitive nominates and the etninty 
board appoints all department luuuls.) Arling- 
ton County adop(;<!tl a form of the eoniUy 
manager plan in 1930 under a previtma Slate 
statute; and in 1933, Henrico County adopted 
the manager ))lan and Albemarle Counly the 
executive |)lam 

Montana amended its constitution in 1922 lo 
permit the legislature to liberali/e e«mnty or- 
ganization. In 1931 the r,<^gislature granted 
counties the option of ad()pting a manager form 
of government. 

A county-manager plan of a limited type was 
made available to counties in New York by an 
act of 1935 which permitte<l tla^ board of .super- 
visors U) aiJpoini an executive who wa.s in 
turn luUhori/.ed lo app(uul certain adminisira- 
tlvo olliccrs not vetinired lo ht^ elected by the 
conslitution. Monroe Comity approve<l this 
plan. The appointed manager was given fairly 
complete powers of hudgei approval and en- 
forcement. Ileeanse of iluur eonsiiiuthmal sta- 
tus, however, .siudi ofliian's as tlie siurrid', surro- 
gate cl(M'k and judge, and a large county hoard 
of 43 meinlier.H .still n^main. 

By eonsiiliuional anamdineni also in 1935, 
the New York Legislalnre was anihorized lo 
provide opthmal forms of I'oimiy governiiieiu 
that wotild not require the eleetion of consli- 
tutional odieers. I’lie following year a law was 
enacted providing for optional forms of eimniy 
government, but it did not snbsiiluie appoint- 
ment for election of consdlutional odicers. 

Under home-rule statutes, cities in many in- 
stances have hc<m allowed to draft charters 
conferring powers over a liroad Held of local 
affairs. Counties, by eontrasl, have generally 
been limited to the right lo tirnfi charlcrs 
determining the form of county government, hut 
not going beyond the sphere of powers granted 
to counties for the adminislrniUm of Slate busi- 
nc.ss. 

California, in 19T1, amended its consliiiuion 
to permit counly home rule. It authorized the 


election of a board of 15 persons to draft a 
charter, which would become cflcctivc when 
ratified at a referendum and approved by the 
legislature. A great deal of di.scrction was 
allowed in determining the form of government, 
but the powers anti duties of the counly were 
limited to those principally concerned with 
Stale afrains. Punsuant to the Galifornia law, 
home-rule eharlers were approved by 10 coun- 
ties, ineliiding Los Angeles, San Bernardino, 
Butte, 'Poliama, Alameda, San Mateo, and 
SaerameiUo. 

TVxa.s, Maryland, and Ohio have amended 
their constitutions to permit county home rule; 
but die action allowed in the.se eases is cither 
limited in scope or diHicult of adoption; none 
has yet been taken, 

OON.SOMDA'J'ION OP COUNTIES 

Good rural local government today requires 
flexible laws lo jiermit counties of meager rc- 
.sourees and few fuuclions lo adopt forms of 
organization le.ss complex and expensive than 
lho.se in use. Not all eoimties need or can sup- 
|)ort the long list of ofliecrs usually spccincci by 
Slate constitutions or .staluie.s. If workable 
eoluhinalions can be found, consolidation of 
olliees is one means of decreasing costs by re- 
diKung the number of separate mandatory 
olliees. Montana authorized such combina- 
tions under an act of 1934, and several counties 
have consolidated various elective ofliccs. Cali* 
fornia counties offer other examples of recent 
action in these directions. 

At the lime counties were originally laid out, 
limited iranajiorUuion and communication re- 
quired them U) ho small in area. With the de- 
velopment of the automobile and modern com- 
iniinicalioii, it has been found that their area 
can be increased substantially and more efficient 
.service provided at lower cost. Many States 
have approved constitutional provisions or laws 
providing a procedure for consolidation of 
counties, though only two county consolida- 
tions have so far occurred. James County and 
Hamilton County, in Tcnnc.sscc, were consoli- 
dated in 1919, and in 1932 the counties of 
Campbell, Milton, and Fulton in Georgia were 
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consolidated. In both instances inalcrial finan- 
cial savings resulted. 

Many reasons may be advanced for the failure 
of more counties to take advantage of consolida- 
tion laws. In a few States, consolidation pi-o- 
cedurc is complex and heavy majorities arc re- 
quired for approval. Gonsolidalion means the 
elimination of one county seat, revision of polit- 
ical leadership, the loss of jobs by county olll- 
cers, and the loss of business by vested coinnior- 
cial interests. 

In some Statas, moreover, by constitutional 
or statutory provision, or even in the absence of 
specific pnjvision, the consolidated county must 
assume all of the ouLstanding debts of its con- 
stituent counties. Thi.s may saddle licavy tax 
burdens on the residents of one of the coun(ic.s 
to be consolidated. In other Slates, tUv. .situa- 
tion is confused hy constitutional and slatulory 
provisions which dti not dearly provide for dls- 
tribution of the debt inuxlen. The objoeiion 
might be avoided by providing for existing 
debts to remain a cluugc against the areas of 
the original counties only, as i.s already the case 
in a number of Statc.s, for instance, N»u‘lh 
Dakota. 

In tliinly .settled or declining areas, an alter- 
native to county consolidation is eoimly dise.ntab- 
lishmcnt, with administration iransfciTcd to the 
State or an adjoining county. The expedient (»f 
permitting a county to become disestablished and 
attached to an adjoining cotuuy for all adniinl.s- 
trativc, judicial, record, and lax purpo.«ies Is 
designed to eliminate county oOicers in the 
disestablished county and transfer their (huies 
to officers of the county of atlaclimciu. The 
property within the <lisc.4rablished county 
remains subject to special taxation to pay off 
existing debts and genera! taxation to defray 
its portion of the expenses of administration. 
The county of attachment docs not have to 
pay any portion of the existing debts of the 
disestablished county. Thus, for all practical 
purposes, the counties are consolidated without 
burdening one of them with a portion of the 
existing debts of the other. The major dis- 
advantage of this ari'angement may be loss of 
political representation in the discstablislicd 
county. 


Viiriou.s aulhnriiM's hav(' (hat the 

proper approach to county n.nsoiidjuiou is 
bold one of ignoi iiiK present county lines and 
planning the emire State for new and fewer 
counties on the basis of the pnldin ,s(n-viccs to be 

rendered anil the availahitity of (-('nter.s of com- 

moil ecoiioniie and .sni ial interest. AaordiniJ 
to some milhorities, eounties .should contain a 
poimlalion of ;ii least :>tl.ll(lll and an area not 
over fipIllO .sqiiiire miles. If a population of 
were <•nnHidered the most elfeetivo size to 
perform serviees at miniiuimi eost, however 
almost 7(1 pereenl of the present cumuies would 
not qualify. ( tombinafioii of 2 (inaiieially and 
politieally weak cmmlies with no common trade 
cculer may ease cet iain tax Imnleii.s hut will 
not yield a rimdamentally .sound unit. 

’I'he purpose of eomiolidation is not mmsnrily 
to obtain ji maximum population or ami hut to 
eiauile a balaiieed political unit posses, ted of 
diver, silied and adeqtmie tax resources and 
C(|uippcd to render elieciivc public, service, 
(lonsolidaiion is tiHiially espeeied to ofTcct 
eeonotnies dinuifdi ellmimiiion of duplicate 
<»verhead tawis and salaries and provision of a 
volnme of work sudiedent lo tieeupy ofilelals’ 
lull time. A host til'praeliciil political nlistaolcs, 
however, has made aetnal aeeomplishmciU of 
coiisoiidaiion almost impossible. Desinilile ad> 
justmenl .seems thriel'ore more likely to he 
.seemed tliroiigb tlu^ idlenimive itpproiiclies of 
rejilloeation ol limiuions, iniergovernincntnl 
coopendion, it ml internal iroigtini/ation of 
cmmty government, 

Tim 'niwNsini' 

I'.xeept for Home ineorporaiefl areas and the 
wihlerness aims of tinrdiern Maine, all of the 
New Kngtimd .Slate, s are divided into towns, 
lliese Imve not changed materially in form 
since the days of ihr original scdlers. Although 
umiiy t)f these areas are now tlensely populated, 
na in Clonnet'iiciil, Uliodr I.slaiul, aiul Ma.tsa- 
cluwetis, the towns are not iman'poralcd as 
inunieipalilies and do not eoiuaia niiiny sep- 
arately hicnriutraied villages. 

Like local uniis elsewhere, the New r.nginnd 
lowna Inivc, in gencnil, mu made major changes 
in rc8[)cci tu area admiidjurailvc organization 
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and nacai icsuuio<‘s, but lb<^ (own system iit th(t 
New England States does make ixissiblc greater 
unity of adininislration than when^ local govern- 
ment is subdivided into miincrous (tverlapping 
political units. Majiy N(W kaiglaiu! towiw of 
5,000 poinilalioii or less, still <JiK'ra(e omler the 
direct democracy of (be (own nu5<‘ting as dis- 
tinct from the r{'pr('.S(mla(ive demoera»‘.y «>!' 
boards and commissions us<al in larg«*r H)wns 
and in townslii|»s and (snmiic.s in other parts of 
llic country. 

Outside of New England, townships exist as 
signilicaiit political unil.s in 16 Stales. In these 
States there arc approximately 19,000 town- 
ships. Tlic town of Nt^w York and (he town- 
ships of New Jcr.s (7 tuid Ecnnsylvania are 
politically unlike tlu; Ncav Ihijjilaud towns, bnl 
are similar in that tlicy iwt. irr<‘gidiir!y shaped 
areas formed originally bytialund eoiniminiiles. 
Farther west the growth of lowii.ship gjivern- 
ment was induonced by tin? Federal (h»vcrn- 
mciU’s policy of .surveying the ptiblie lands into 
townships of ."^6 square miles, 'rhe civil or 
political towJiship was organi/<’d to e<*ver the 
same area as the ismgresHioiial surveyed town- 
ship, although sonauimes .sev<'ral congressional 
townships were eoml)ine<l to form a civil t<»wn- 
shlp, The result was the superposition on 
sparsely pointlaled area.s of decentralized loetil 
governmental organiztilion borrowetl frtnn New 
England. ThomaH jedferson hoped that the 
direct dfiinocrtiey of tll(^ New I'aigland town 
meeting would llourish in the townships of the 
Eouislana Purehtise and Norllnve.si 'IVrritiny, 
hut die pattern of hind holding and settlement 
wa.s not aclaptetl to it. .Settlers from the Somh 
brought the strong county form with (hem and 
the county is doiriiuanl In most of the Middle 
and Far West today. 

Throughout the country, save In the New 
England Slates, there has hcen a marked 
decline in the impovianee of the township Ji.i a 
local governmental unit, aldumgh the trend has 
been stoutly rcsi.sted. In the West, the .survey 
townsliips have not liecn suited to lh<‘. pallcrna 
of land lUilizaiion cliaraclcrized by large and 
relatively isolated farm and ranch uiiila. Large 
numbers of separate incorporations have, with- 
drawn parts of the township area from its juris- 


diction; and the re.sidual small local units .serve 
scattered larni gronp.s, Movements have there- 
fore grown up to traiishu’ to iIk; county or .State 
town.Hhip fuiielions in secondary road construc- 
tion and maint<‘ninic(;, health and welfare and 
lax assessment and collection. I’hc townshiji- 
nnit school district, a.s used in Indiana, North 
Dakota, and .South Dakota, is generally con- 
.sid(a'(‘d iiHH’c ellciuivi’ than the usual smaller 
eonmion school dislrii^t, hut .since it docs not 
normally r(q)re.Hent a natural community, the 
consolidated di.strict and the county unit school 
plan are liehl in still greater favor. 

T,aws in Illinois, Mis.simri, and Ncln'aska ])ro- 
vidc for (tonniy relcrcnda U|>on titc qiiestion of 
wIkuIici’ town.ship.s should lx; coiuimiecl or 
aholi.shed within the coimty. Minnc.sota en- 
acted a law in 1931 wiiich requires townships to 
heeoine dl.sorgani/ed if they have been inactive 
for a certain number of years. The statute also 
permits vohmlavy townsliip disorganization. A 
19.3.3 law in llnit .Slate also provided for cllssolu- 
lioii if asse.Hsed valuation clceliiK^tl below or tax 
deliixpK'iiey rose abovi; eerliiln liwels. 

'The eliminniion of the lown.ship as “no longer 
a sadsfactory organization for the adminlsira- 
(ioii of local SCI vices” Inis been recommended by 
die eoimnitiee on eonniy government of the 
National Mnnieiiial League. Four suggestions 
made by the eonuniitee recommend legislation 
to provide: (1) Clonslilutional amendnumis 
where nece.ssary to permit county home rule or 
opiionai plans of county government under 
wliieli town.ships could lie aholished, (2) county 
option as to tiic coiuiniuinct; of lownshiji organi- 
zation, (3) transfer of township functions to 
t'oimlie.s, and ('!) disorganization or consolitla- 
tion of townships. 

Tin: sciioni. iiisTHitn’ 

School districts, the most numerous of all 
governmental units, commonly possc.s-s their 
own powers of borrowing and taxation. They 
may ane and be sued, enter into contracts, 
acquire pi-o])erty and, in many instances, exer- 
cise the right of eminent domain. They have 
power, subject to some degree of .Slate control, 
to make rules for the management of local 
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affairs, including tlic rcgulalion of pupils and 
teacliers. 

School districts arc usually organized under 
an enabling act that applies llm)uglioul the 
State. Tile act docs not generally e.s(al)lisli 
districts, but permits them to he organized upon 
a petition of parents or guardians of a certain 
number of children of scliool age, after nollcj* 
and hearing. The affairs of each school district 
are managed by a board. 

As pointed out under the discussion of (own- 
ships, the rural school district may often coin- 
cide with township boundaries while existing 
as a separate political entity. This is Inu; in 
Pcnn.sylvania and .several other Stales. In New 
England, the town is the .school district and 
administers .school affairs along with all other 
services. In 11 Slates of the South and West, 
the county is the area for the .schotd distihtt. 
In 26 Slates, however, .small rural .seluM»l dis- 
tricts do not coincide with any existing ()oli(ical 
boundary. Many small community dlslrlets, of 
smaller area than a town (»r township, maintain 
one-room, onc-teachcr schools. Dlstriel lines 
somctimc.s .split up the area of a comuy into 
irregular .shapes and patterm or overlap eoiiniy 
lines. Many disiricis arc organized along rail- 
roads In order to include vatuahle taxable pro- 
perty; districts organized later may have the 
grotesque shapes of residua! areas. 

Several States have e.stal)li.sh(rd stalnlory pro- 
cedure for the con.solidatUm of .school districts 
and many con.solidaiions have oceunrd. 

As in tlic case of countie.s, an obstacle to con- 
solidation ha.s been the rcciniremenlH in some 
States that the new coitsolidatcd .school district 
assume all^ the liabilities of it,s coiistitnent dis- 
iricts. This objection can be climinauxl by pro- 
viding that the debts of each cllsiricl sliall remain 
a charge against the taxable property within it 
and shall not be a general charge against the 
consolidated district. 

As in the ca.se of countic.s, consolidation of 
school districts should be undertaken only after 
careful planning. The entire State should be 
divided into appropriate school-administration 
areas that arc based on distribution of popula- 
tion and transportation facilities, When con- 
solidation has not proved effective, it has often 
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In addiii.Hi u. enmuhvi, Um'iishipN, and kcIiooI 

dIsiriel.H, there are many other iiiiiis of locil 
governmetu perrormiui; speeializiki fimction's 
They inch., I, ■ s.irli unit, .as drainage, irrigation' 
liighway, road, liealth, jiaiiiiary disinois’ 
Aiiiong newer local I'overnnient tmils of this 
sort are soil ( (iii.'iervatioii dimricis (discussed hi 

Imitation, drainai!.-, and other Hpecinl im 
provemeiu ,Iisirirt,.i are rmnnini.ly iniiepeiuleiit 
<luasiKovernm<>nial nrK.mizaiiotis, although they 
are.«Tasi.)nally .ulmiiiiMered by comuy nffu'ials 
In view of die varimy of types ami functions of 

«neh ihfitrici.s, detaileci ucaimeiit is not possible 
here, bill certain general observMilons appear lo 
be important. 

.Snell dijilrieui have often been ereated without 
iuiniuaie plinming and have been immintcci 
liir-spemilaiivepurpoHCH. Tlieir (iseal rmirtlhas 
been generally poor, indieiUed by (lie immbcr 
nl dcliiuItH and applieaiioiui lo the ReennsU'uc- 
tiun Kimmce ttmporaiion for n’limmcing, A 
‘•o'Hinon limit is the use of too ,smidl an iiri-afor 
spreading eniisiriieiion costs with the rcMilt that 

pmpmirsintliedisiriiiiirerxecHiuvelybnrdeiicd. 

HislrieiH slionld he planned with iiiienlioii lo 
nUu-r tax burdens in the mra and (he ability 
of hum pt'n|i['riie.i to bisir the liiirdetiH iiieidont 

to the .special improvTimmi, ThiHi iiiHestlicqucs* 

lion ol whether these enterpi iseH should he ap- 
proved by a State ageni'y and whether small dis- 
ti'iciH should he placed under county antliority 
in order to ictinee overhead eosis. Consolida- 
tion of ilir numerous laws aiiihoii/ing .special 
impniveumtii (lisiriets wiMtId .dnipiiiy procedure, 

^ Ihe ease, of one spccial-iiiiiunvement district 
illusiraie.s the iinponance ofadetpiate planniiig. 

In this district, general-tax and district charges 
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will soon amount: to inoro thmi Sfi l«‘i' arir, in 
acIcUtion to lioavy initial oosts of land rlnarinf; 
and development. Iwten.sive lax (ielim|uenr.y 
is occurring on agrieuUurat lanclH, dr.-ipilr the 
fact that more than half of the total aHsessrd 
benefits have been ehargnxl In urlian, utility, ami 
other nonagrieultural i)roperly. 'I'he great si*/e 
of the district luake.H its operation eostly. U is 
140 miles long, 1 to 6 miles wide, and Ims an 
average of fiO acres of agrieuliurid land per 
mile of irrigation canals; lliO acres per mile of 
drainage ditches; and 2110 acres per mile of 
levees. Obviously, llie inttinieuama' costs of.stu'h 
extensive works cannot la* .sttstained by such 
small uneconomic .sized farm unit.s i\n are found 
in this district. 

The mere sialcment of (iel»t limits in slamte.s 
has not usually been au ellective control over 
the creation of debt. 'I'lie shuathm ixapiires 
close central supervision of debt creation, eon- 
gidcration of all debts of ovcrh»ii[>iug imiis, ami 
scrutiny of the need for the ptiblic improve- 
ments to be financed. In ca.HCs of default, State 
assislfincc might well be pnjvided iu phuming 
refinancing, compromises, ami liuuueial man- 
agement. Where sttuling d(»wn of pnoeijnd is 
involved, as is necessary in many hisiances if 
reorganization is to be iicliieved, the States can- 
not Icgnlly act to bind ininorily cre<liiois. '1‘lils 
was the purpose, of lh<‘ l-Vderal Municipal 
Bankruptcy Act, which Ims been extended to 
June 30, 1942. Allluntgh, ovigiimlly, (snmiles 
were not authorized to avail thcniselveH <if its 
benefits, it has now been tmieiuletl so as to 
apply to all units ttf local goveniiiient. (Ihddic 
No. 669, 76l!i Clongress.) lip to now, however, 
this Act has been mtiinly used by drainage and 
other special improvement dislrici.s. 

The Funotion of Riirai. T.ofiAi. (iovhunmf.nt 

Sound organization of local govermneiu re- 
quires that each function be .assigned to the unit 
that can perform it nio.st elTieurndy, with ade- 
quate control retained i>y local voters. With 
limited rcvenne.s to finance im'reasing piddle 
scrvicc.s, local government lunsi gear lisdf to 
produce greater service at the lowest ct»si if its 
replacement by centralized State aclmtnisira- 


lion is to be avoided, One of the i)rescnl wcak- 
nes.se.s of local gov<u’nmcnt is that, in.stead of the 
sizi^ and character of lo(‘al unit.s being varied to 
lit iHHereiU type.s of eisinonuc devcfiopiucnt and 
dilierenl pitpulation densities, the sauu^ i)attcrn 
has be<ui generally apjfiicsi and not .altered with 
eeoiiomie aiul (fitanges. For tills reason, 

die Nmv York Staler ( Itanmission for Revision 
of tint ‘Tax t.avvs propiwed U'rrilorial classifica- 
tion of di<r Static for local goviu’imumt. Direct 
Slate administration was suggesKsl for fore.sted 
areas, with nuire inlensivtfiy organized local 
forms to h<r used in areas of imu'easing' pojnila- 
tion deasiiy. In many Slates, however, the 
adoption of such a plan would re({uire Stale 
constitutional amendnumt. 

sciioois 

The public school system accounls for one of 
the major eo.sts of local government and the 
local units whieli administer it are the most 
mimenms In onr decenlralized system. 

(UiiTieulnm, teaching meihods, and school 
plant and faeililies have long been .suhject.s of 
study and many changes have been made in 
tln*se aspects. Tin* art^a over which the local 
seliool program should function to assure 
eroiiomy and clfectiveneHs, hy contrast, has 
receivetl liiile aiieniion until recently. 

Three fiinetiims liave histoncally been assigned 
to the atlministratlve units responsllile for the 
public seliool .sysiein: 

(1) ’To provhle. attendance areas through 
wliieb die Imslc educational iirograin is carried 
on. 

(?,) ‘To provide for the administration of the 
Hysteiu, 

(3) To raise funds for the atippori of public 
kcIuioIh tlirough a lax hwy on the assessed valua- 
tion of tlic prop(U’iy within die area. 

The way in whitfii lliese fuiuuions arc per- 
formed and the tirea over which they are 
exieiided will rlmermine the ultimate efliciency 
an<l quality of tlic school system. 

Autwlaiue drr«.r 

Ah the school district originally expressed the 
desire of citizens in an area to supply educti- 
tiomd facilities for llicir children, its boundaries 
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usually mcaiidcicd alon{f the liinds of the 
families concerned. Irregulanlics in tli.s(rict 
formation were promotocl hy the fact that it 
was often financially aclvamaBcon.s for dwtricl.s, 
largely supported by the jn'operly tax, to im*ln«l<; 
rich timber stands, mineral dcpOHit.s or raili'oa<l 
rights-of-way. Since the schoolhoiise had to 
be within walking distance of the hoine.s of ii.s 
pupils, the si/e of the district was necatsarily 
limited. Where the boundaries of towiw or 
townships were followed, some of the irregulari- 
ties in shape were avoided, but even regular 
formations were not always .suitahle from the 
administrative standpoint. 

Advances in educational slamlards have re- 
sulted in the demand for attendance aren.s which 


provide an extensive eurrictilmn, costly ma- 
terials, specialized teachers, a graded system 
including both elementary and secondary edu- 
cation, and a wcll-equijjpcd building. Neiiber 
the modern program nor the l)uil(llng to hou.se 
it can be justified economically unless utilized 
to near its clfcctlve capacity. The school <li.s. 
trict, tlicrefore, must now include an art^a .‘uil- 
ficlontly large for the niunbcr of children within 
it to approach the level required for economy 
and efficiency in the educational prognuii. 
School tranaportatlon further Inihienees the or- 
ganization of the school district, since the tuien- 
dance areas must he .set to permit (xtonomical 


transportation. Revision should ihcrefort? logic- 
ally start with determining attendance areas. 

Counly unit school system,— h immbt'r of .States, 
of whicli West Virginia is an example, havt; 
turned to county-unit orgniiiznlion. In most 
instances the county unit is an iniprovemeiil 
over the local district. In areas of dense .settle- 
ment, it i.s possible that no advantage is gained 
by utilizing an area as large an the county, nn<| 
communities may be more appropriate bases for 
districts. But in other areas, especially areas of 
sparse settlement, if the county is an adequate 
unit, It may also prove to be desirable as a 
school unit. The larger area permits greater 
flexibility m the location and opcruiioii ofseliool 
plants and in transportation as changes occur 
in land use and occupancy. X.argc numbers of 
separate boards and oificers and numerous spe- 
Cial rate taxing areas may be eliminated. Tlic 
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lieuli/ing ilml iiioiiy nf tl,.- huvaWvv districis 
cuiinnl provide liif-.b M all .SfaU’.s Imve 

iimdeiin.vwinn wbeieby ■iiud.-ni-i residctii incic. 
memary disii ran aiinwl higl, sdiooi al 
eeniri-ji wlirrr lairb ran hr .supported 

Disirici.s niaiuiaiiiihg bi|-li M U.mh me usuiilly 
n-iuihinsrd by luiiion paymrm.s tbr die aitiin- 
daiirr of pupils rnuii arras nmmW ihrir juris- 
dirii.uis. Mirbiitaii law piTiiiita rliildmi in dis- 

tfiriH HIM iiiatiitaiiiiiiK bigli m'linMl.i u, imculaiw 
an-irdilrd liiidi lirlmul of ilirir clioosiiig niid 
tbrif luiiiim ii|. n. SKtn U paid |,y ih,, g, 

In ilir .Siair nl Washinginn, districts noiopcrni- 
iiig biglisrlinnhi air aiibjrrf m a lax ci|iiiiiingthe 
maximiini levy nndrr lax liiiiii laws for liigli- 
srbuu! imiptwrs in ilu' bigb-.'irlmnl districis. Tlic 
pmrrrds of this las gn into a ap.-rial fiiml which 
In disirilmird by the rnimiy supri iuiendciit to 
the districis in wbirb llir rliildrrii from districis 
withoni high Ki'lmnls juf riimllrd, 
i’lnvislnns nl this kind have rasrd tlir pri’ssurc 
ol tlir prnbiruis rrsnliing iVnni uiismuid dislricl 
foiiiuuinn, itni pitwri' ui issue Imml.s fur new 
schnnl ('niiNiriirtum and (iibrr capiial niidnysis 
nfien liiiiitrd in a prrrrniagr nf die assessed 
valuuiinn n( a disirici; wlinr ibis is sn, increased 
expendilure fnr capiial fmday.s neccssiuited by 
the fuiendaacr nl childreu from iitinldgli-sehoo] 
distrieiM exhausis die linmliug pnwrr.s nfilicdis* 
trieiK wbrrr die Hclmnls are located, wliicli llicn 
heeomes unable tn )unvitlt! needed capital im- 

pniveineniswidinm diverting finulsfrom ciiricnt 

operaiifins, 


Bnihleiiis of reprwiUJtiinn in higli-scliuol af- 
fair have lieea nvercnnie in nuiny Siiues through 
union hlgii-w-hnnl tliHtrIcts. T’he union high* 
school disiiict |« nigaiiimi ns a «(Hxi:il dialrict 
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for the purpose of providing hij-li-sclMxd srrvirc.s 
to the rcsiclonls of il.s conipouenl <‘lcin('nlary dis- 
tricts. The ehairineii of the' eletiiemary dislrict 
school boards heeoine (he union l(i|.d(-seho<»l »lis- 
trict board. The union distriel h^vies il.s own 
tax for high-.sehool purixjses ami provides ils 
own facilitie.s. 

Adumislrative Areas 

Just as the costs of a sp(Uilali/('d leaeliinK slalT, 
an extensive plant and a widtdy raiiiduK inniK- 
portalion sy.stem hav(? to he spniad over a <'on- 
sidcrablc area, so tdso doe.s the tawt (»r .seliool 
administration. TIuMinpaid S(duiol hmu’d, drawn 
from thcciti/en body, fnmaion.s today rijiefly as a 
policy-maldnn' group; the speeiali/ed Iniaine.ss of 
running the selnjols is in the hands of a lrain<‘<l 
administrator. The distriel must ihc.refore l»e 
large enough to obtain a t|tmlilied [lerstni willt- 
mit making adininistratisM' eosis dispiuipor- 
tionately high. 

School Fimme 

Until I'ccinU years, the general pnipeiiy (ax 
has been nlmo.st (lie only source of revenue ha- 
school disli’icls; in sonie .Stales it still is. Where 
a district is not fortunate enough to have valu- 
able property, it is dillieuU (o raise Nudieleni 
local tax revenue to supply adeipune seivlees, 
especially in thinly settled areas. 

Slate aid has diweloped to iite(!( (his sitnadnn. 
It has taken the form of grants froni pei nianent 
school funds, State giMieral-fund appropnaiions, 
or Slate laxc.s earmarked, in whole or in pan, 
for local puhlie seliools, Pmniuient, srlmol 
funds were created larg<dy frtnu prt(e<‘eclK of ihe 
sale of Federal lands granKid kj the .SialcM (hiring 
the latter part of the nineleenlh conuiry. Oilier 
productive sonrci^s of .Stale aid funds ineliide sales 
taxes and income tax<‘». The Federal Ooveni- 
meat furnishes funds to the Slates Utr ext<?nsion 
work in agricullurt!, liome eeonomie.s, and voea- 
lional training. 

State aid to local school units lias been dw- 
tributed on ihe basis of a giv(?n sum jmr pupil; 
per teacher; per leachcr-imit of a ecrialn stand- 
ard number of pupils; or on the liasis of several 
such factors. Equalizalioii grants supplemcnl 
the yield of a minimum local lax rate until a cer- 


tain standard is reached, lint where hu!k of 
linanrial re,s(»utTcs results from faulty organi/a- 
lion, tlie eflec.t of cfjualization and other Stale 
aid provi.sions is to free/(! .small inelliciimt 
S(riU‘(.UIT.H. 

Delawan^ and Norlh (larolina hav(^ carried 
Slam aid to the point of virtually eomplele 
Sla«' .support of hieal seliool-operating program.s 
widi wide |iow(n-.s of direel admini.striition ami 
supervision. New York and Missouri have re- 
vamped (heir .Statoaid proeediire.s to give lu^avy 
Slal<^ support, without; providing h)r adjnstnumts 
in loiml school organi/ation: llu'se Slatc.s now 
fa<r the dini(ui)i problmn of promoting local pro- 
grams of ('onsolidalion to ellininale small and 
inedieiem rural units. We.st Virginia reeognimi 
(his problem and iiecnnipanled il.s greatly in- 
ereascal .State aid with legislation aiiolishingHmiill 
(listriels and eslahlishing conndes as the. mini- 
nmin areas of .school administration. 

lieretU Frof'riims 

.Siiaa* ih(? di‘pr(‘s.sion, ihi‘ geiuu’al diuu'cast^ In 
govrrmiienial revenues lias uirned the attention 
of school administrators to the rchitionsiup 
heiween distriel organi/ation ami elluMency, and 
resulted in selHud-adJusimenl programs of con- 
siderable seojie, 

The inosi eotuTtietl ellbrl in lliis dlree.tlon has 
been (aurled out iltrough the Olliee of J'hluea- 
tion of the United StaU*s Depiirlmonl of the 
Interior. Funds granted under the provisions 
of ihe Kmergeney Relief Act of 1‘J.T'i nutde 
possible .Siale-wide .studies of local .school units 
in Arizona, Arkansas, Clalifornia, Illinois, Ken- 
iiieky, North (larolina, Oidn, Oklahoma, i^mn- 
Hylvania, and Delaware. Resnlis of the findings 
of these .Htndi(^H tin? ri'poried In the publication 
of ilic Odiee of Rducadon, bocal School Unit 
Orguni/adon in 10 States. 

More detailed reports luivc heen published 
by most of die individual Stales involved. 
Similar .sludie.s under grants from the Works 
l*iogrcs.s AdministriUion liave been made In 
(lohirado, Idaho, 'J'exas, Utah, Wisconsin, and 
Washington. .Several States luive included a 
study of local .schnot unit organi/ation a.s a part 
of their regular Stale programs. 

These Riuclics have clone much to create a fuller 
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understanding of llie rolalionsliips hetwcfii 
school organization and cfliciency, and sliouhi 
be carefully considered by individual eili/.eiis 
and rural coinmtinity gnnips. 'I’liey suggest 
procedures for evaluating educational units, 
trends, and objectives; for translating the 
educational objectives of the various Siai«*s 
(which arc not all the same) into standards of 
adequacy for tiic scIkk)! district; and for cre- 
ating administrative niaclnnery to Indp re- 
organize districts which meet the standards. 
The studies also point to the nee<l for legislative 
clianges and place emphasis on making Siau* 
support for schools contingent upon adt'Cpiate 
local organization. 

noAUS 

The function of constructing and maintaining 
rural highwtiys is usually performed by some 
combination of the Sttilc, county, town <»r town- 
ship, or special road district. On ili<? average, 
as much as 10 to 20 percent of tin* roail mileage 
in a State is in county r<Kids, and 60 to HO 
percent in townshij) or otlitT secondary r«»ads. 
In 19.30, total local road mih-age amounted to 
2,654,570 exclusive of primary or StaU^ roads. 
In volume of expendUme, niad construction and 
maintenance is second only to cdiuratlon in most 
Slates. Roads are of major Impm'ianee to land 
utilization because of their inllnence upon himl 
development, sctilemeiit, and inarkciing. 

Road construction jinc! maiuKmauee have 
historically been local funciums. The great 
increase in Rodcral road aid brought eeiunili/.nl 
State higliway dcpartniems, but did not at linsi 
directly afTcct coiiiuy and lowasliip highway 
systems, because Federal funds were available 
for only a relatively mnall propoiium of (he 
gross highway mileage in each Stale. State 
sy.stcms have generally iteen linked with na- 
tional lrunk.s, but local road eonstruciiou Iuih 
sometimes been poorly tied in with primary 
systcrn.s. 

As administrative and operating units, small 
road districts have great disadvantages under 
modern conditions, One of die greiilc.st wastes 
la in the purchase and utilization of road ma- 
terials and machinery; expensive equipment, 
used for only a few months of the year, may 
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Afi in the l•it■-e o| nllier loeal piilillc services 
excessive Miibdivision of areas eieaica grent 
imaiualilies in as-ie.sed values Ikuwccii road 
disiiiein. I his iciiiilts in M'liiiiiH diflcrenccs In 
ability I.. raise general propci iv-iiix funds mid 
in the quality ol'inadii built, li is ruiniiion for 
Stale iuuioi"Vrbi(>le taxes ft, lie reliUMcd for mo 
nil Stale lui'liwayn ni . if .■diiired with lut'iil units, 
In be leiitrii tfil lor use on mads under close 
Stale fiiipn vi'iioii. Nevrrilieles'i, largo huius 
|■nulinu^• iti III’ di'aiibuted to small riiiid iinits 
by ibe Siiiie-i wiiliout impel viidou as loolildciicy 
t»f exitendituie. 

1 he ultimate aiciwer to exi e'i'ave rniubdisirici 
subdiviHion may be .State a>'Munpiioii of niiilii* 
tenauee, nr at Ira'il Irait'iler nt rxireuu'ly locnl* 
1/etl inatl buieiinns to conndes nr larger areas. 
Many seroiidaiy road*! have idready liccu 
ab.snrbcd in Stale ny.itrnci, but this trend is not 
t'lipid, flcHpiie the I’aei that inciti eonlroi is 


generally (ell to be ie'.'i impju tant in tliccascof 
roadn than in the l ane of NchnulK and oflicient 
nigineering and goud .Hrivire at rea>iniml)lc cost 
are nfien drdrcil. 


Nnrili (Jarnliiiii, piompird l>y jHinr quality 
and high com nl'road neivicr under dcrcnlraiiza' 
lion, marked inequaliiie.x in taxpaying ability 
iH'lween ennniirs, and umesirieied exjicndiuirc 
of Siiile-enlleeird revenues apportioned to 
mniiie», underiiKik eompletr State eeniraliza. 
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tion of highway fnnc(i(ins in 'I'lin transi- 

tion disclosed liiat few eounlies knew liow much 
mileage was conLaiiK^cl in local road systems; no 
up-to-date ma|)S were on liimd; types and 
qualities ofconslnielion dillered widely; acnmnl- 
ing practices were p<ior and exp<mditnrrs 
extremely variable. At prewuil, counties in 
North Carolina levy property taxes for liighway 
purposes only to retire (dd road didil. Similar 
centralization has been (dletUtal in Virginia and 
West Virginia. 

Such com])lete Stale eentrali/atinn lias nut 
been undertaken in otluT Si!ii<‘s, Iml most 
studies indicate tin* desirability of .a largJT miit 
in place of towns, townships, or small roatl dis- 
iricts for highway administration, tlarngh the 
unit should be small etunigb to permit the 
administrative authority to be llionaighly laiuil- 
iar with local condilion.M, Ae<'ordiitg to these 
studies, the unit ibr higltway ruiietimis should 
he of such size .as will e(‘onomi( ally juntlfy hilU 
dme technical julviee and engiueerinK. proi-nre- 
incnt and control of tnuinlenanee erpiipmeiii^ 
and selenlilic laist ami (radic reeinals. ‘I’hls 
suggests tiui use t»f the county or j(flni lamuty 
unit as the minimtim area, with possible pro- 
vision for Slate approval of highway improve- 
ments. 

Wt'.M'Attg 

The puitlie-welfare i'nmuion of hieal govern- 
ment covers it wule variidy of servieex, iiiehitliiig 
care of the poor, delliKpiem, ciimitial, insane, 
vagrant, and hlind, C lare of the poor by (owns, 
townships, and e.onntie.s has tak<‘n the hams nf 
“indoor” and “ontdoor" ndief, pauper relirl, 
county honu'H, poorhouses, and farnis. i.ong 
traditions (»f extremely loeali/ed responsihiliiy 
for ])ul)Uo welfare strrviee.s have recently hi'eii 
altered with the development of enlarged Slate 
and Fedortd pvijgrams. I’rovl.Hioii for many 
welfare ca.ses is ikjw made directly by the State 
through its insiiuitions for mediea! and mental 
care, .schools for the l)aiidieappe«l, and peuKloii 
systems. 

As towns, townships, jtnd even the typical 
county have l)een eunsidered uat small to support 
the full-titnc services of workers trained in this 
field, insufiicient atiomion luis t>fieii been pjiitl 
to social rehabilitation. Many coumy hoincit 


and farms liave le.ss than a dozen inmate.s; their 
snperiiilendeiU.H often have little training in 
puhlie-welfare work. 

'I'he principal tIeiVct in pre.sent local welfare 
tirganizatuMi is not tmly ihe sni;dl .size of lotml 
iinits, but the lack of a single n’sponsihle .autlior- 
it.y to <lir<’(rt and coordinate llu; various wt'lfare 
serviee.s in a eonsisient program. For example, 
the county farm may b(! imder the eonnly 
hotted of .Hupervistiis; deliiuiiamt tdiiklreit muku' 
(lie jtiveiiile comi; ouldoi>r relief under the 
comity lioanl or township din'e.tor.H of the poor; 
and Ollier types of services under appointed 
diret'lor.s, l.oe.'il adniiiiisirallon of tin; welfart^ 
fnnefion can he siretigtliened by integrating the 
various serviet's under a single iiiuhorily, with 
(|nalilie(l ptM.soiinei to eariy on th<^ work. 

To attain these (rials, the unit of administra- 
tion must generally inehak' an criuirtr eonnly; 
wltere eomlidons warrant, two or iiionr eoimtie.s 
or parts of eotmdes might join to perform the 
seiviee. it is generally desirable for the houml- 
aricH of welfare districts to lit^ the stmitr as those 
of health distriet.s. It may he useliil Ibr a Slate 
agency to classify the entire areti of the State 
aeeording to h»eal wel'are eondilitms and needs, 
so that legislation can In' IV.-uned to meet the 
nigain/aiional n’(|niiements of pnhiie welfare 
programs. If this lilreci approach is not pos- 
Nii»le, comity and Joiiu-trouniy welfartr dlsirleis 
offer a leasihk’ acvangmiKuil. The Joint main- 
lenaiK'e of eertiiin iiuitiuilions, siieh as ahns- 
lionses and (iiiterenlosis sanlioria, has ainrady 
been umlertakim hy agreement among .several 
eoimdes in V'irgtnia and Clalilbrnia. 

A eonsolklaied welfartr sysltnn liased on a 
eonnly iinil can operate through a repre.senla- 
tive atlvisoiy e.onniy Imard nf wt'lfare, with an 
appointed welfare diree.lor given full adniinis- 
(raiive auihorily. Tiie Indiaim Slate Clonmiit- 
ice on (lovei’iuiiental Feonomy sngge.sled such 
a eonnly welfare lioard, to lie named by llic 
eonnly eonneil, with powirr to approve tind 
HiipemHC Imdgeis aiul make appointments under 
a iiu'i'ii xyMit'tn. 

Only ihiougli larger units and through unifi- 
ciiiinn (if wratiered welfare authorities can best 
use hr made of the adininistrtitivtr and fiscal 
resources of ilic local area. It lias lictiii recom. 
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mended that State supervision be innrast'd, 
standards of jxn’foriminec l>e set up, qitalilit'd 
employees be appointed from State-approv<xl 
lists, and local finaneial praelices, records, and 
controls be considerably improved. Since (lit? 
financial responsibility for the welfare fuiu^don 
is not entirely local, the develojnnciH of a sound 
system of State aid for this inercasiiiKly im- 
portant function is ttlso needed. 


IIKAI.TII 


The number of serious diseases and (he lii|i:ii 
infant-mortality rates in many rural .sccii«Mis are 
sufTicicnt indication of the need for iidcipiate 
public health proRranis and jiroper systems <»f 
administration .'ind .siipjjort. Small h«‘al healili 
units with inadequate fiscal resources and jul- 
ministralivc organizali«)n are ti survival of ilie 
days when little was kntnvn of publit^ liealih 
requirements, and when (lu? .same small areas 
used for assessment, roads, aiul <‘leeti<ms, were 
believed adequate for Itealtli purposes. In 
Michigan, tliere were at one time l,I 6 « mwn- 
ahlp health officers (500 medical and 060 non- 


mcdical); and in Miunc.soia (ownslup.s, 11,700 
local health boards. More than 2,500 loeui 
healtii authoritie.s (mcc e.xisted in Oliio. In New 
England, the towns eonliiuie to serve as liealili 
units. One survey in Minnesota indieated dial 
the average per capita expendkim! for public 
health in 265 Mimie.sota places under 1,000 
population was 9 cents, and for those luider .500, 
3 cents, Many spciu no fuiKls at all. 

Tile county is probably (he smallest feasible 
unit to provide puhlie-healih serviet^ with a 
complete and full-time staff. In .some areas 
several coimtie.s would have to join forces to 
meet a budget adequate to provide i^dieieiu 
services. It may be desirable for the nuiiT 
State to be classified n.s to needs and rcsotirees 
for local health programs; administrative units 
can then be planned with welfare and health 
units covering the same area. In some. .Siute.s 
county health districts, comprising all or parts 
of a county, arc permissible under existing law- 
in others, State constitutional nmendmciu is 
necessary to supersede the system of town or 
township health officers. 

The county health unit movement Ijcgan in 
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17!' r 

l„3b “ 

active. 

"I' ' “■“'■■mnii™ luv,. co,i,l,i„ej 

New Mexico 

i,„„ |„ ' 

Wllh M ir|.tr:a',il;iliv,' of ||„. 

f,"'"" '•‘"■I'- In Vir,,i„i,,, fe,' 

111.' iii'Vi'l'.il liwMiurj Ml j.iiiii ocli,,,, liy „c| I 

Mii liiiMii, in 1 m;>, 7, a.iiiiociL 

''V 'In' 'Wliemor., 

'"''I'l' ili'Mii, I'i; iu.il S M,d, din, in, 

I" uvii' rMnni'd iiy 1933 ’ 

Aliliniiiiliil.,' 

w.ihiM.i irinvii. ,' iM il„. ' 

Kiiymiiiii'ni.il Miiii.'i, m.-iy , 1 ,^ ^ 

i.iiiiislr.ilivi' ii I, my |„. |„;cc„„ 

■'"''•'I'l'' ‘""I .•I'Miiniiiii'iil 

nnitfi, ® 

Smte iii.hi lor n.iinty liealih imiiH hiivo liecii 
in-ovidril in Abtit.iiii.i mnl a miiulicr of other 
Stiiles, bill for ilie inirii jim i ihin movcinonl Is 
Hliil ill ilip- e.nly mumoi oI dev'elo|)iuciii. In. 
eie.iwd jiiietiiion to the ...yjiteiii of StiUd aid for 
(lie«e Kerviee*. is rHpn ied to lesnll from Federal 
Noriii)-!;n III ily ii'fti'dminn inovitling grants (0 
.SluieH ror puMii henllh ,oid irhited KcrviocsniKl 
(he nnivn'iiil oi qmii^'niion of ai live Suite health 
tlejmiiiiii'ni.<. 


lAVV I NI niHil’MI’Nl' 

l^inil ( oiniiniitities qeiirnilly Iiiive little need 
foi't'xifiisivr law-enliii’( rmriii mgani/alions and 
have not partit ip.urtl in ilu' nioilern movement 
for iiniii'ovfd oirtliods o| ( rime deirrlion, Most 
Stiue I'onsiinnions er.iabliKb in some dcitiil the 
orgjtni/aiion of the eonniy anti lownsliip govern, 
mrnl wlileh is tliiiiget! with law-rnfiircemcnl 
activity. ( loiiHnpienily niajor eliaitges arc diffi- 
cull, anil iMONt Inipriiveinents liave brai made 
by the meihotl of t reaiiiiM atliliiional offices or 
tagani/aiions. As a itniiIi of this increase in per* 
«oimel, anti in some inmances the ineflidciicyof 
the personnel, the rom of local governmciil is 
large nntl the tax r.ite correNpontlingly high. 

Greater ellieiency anti hiwer ctHits may often 
be songlu wiilnn existing ctinstimitonal iiinita. 
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tions through the exleiision of StaK^ aclivitirs iu 
the field of law enforcement. In many Slates. 
State higliway |ialrolmeir now carry on pari of 
the law-enforcement clnlies formerly handletl l)y 
the constables; elected fee-earning c.onslalite.s are 
coming to be replaced by comity or Slate police. 
Through Stale training sciiools, (;niei('Mcy ran be 
increased by instrucling local odlcer.s in the liesl 
methods of performing their dniie.s. 

In the judicial field, Virginia has taken the pro- 
gressive step of providing a trial jnsliee, who innst 
be a competent attorney, fnr etieb eonnty, to lake 
the place of the larg<^ number of nntrained jus- 
decs of the peace wlio pievioti.Hly pcu fiirined Judi- 
cial functions in llu* Slate. 

Whcreaconstitudomil olliee is retained, higher 
qiialifiealions may lie. retinired of the oeeupauts 
by statute. For examph-, it might !»• re(|uire«l 
that the coroner be a physician, and teehnlea! 
assistance from llie SlJit<' licmlth department 
could be made available to him; wltere there is 
no constitutional retiuhrment, the medical ftm<-- 
tions of elected coroneva might be iransferreil to 
the Slate health (hqinriment or to the liumiy 
prosecuting attorney's olliee. 'I be <hi(y of lixing 
responsibility In ciiNeH of tleiiib by violence might 
be given to distriei allonieyH or grami juries. 

In only a few instances <!oes a i rimioal have a 
consliliitional right to lie eoniiiied in (lie eonnty 
ill which he Is eoiivleled. Some Siaies, uotaldy 
North Carolina, liave largely titkeii over ilie cure 
and punishment of tdl ei'iininals wlietbei they 
have been convicted of mIsdiMneanor.s or felonies, 
and have estahli.Hlied di.siriet prison ('amps far 
superior to the eounly jails they .supeiseded. 
Some countie.s, faced with tin* jiroblem of liiaiHing 
convicts, have in the past atlopied the Miluiion «if 
leasing their services to private itnlividuals. 't his 
practice, which Itul to grave abu.ses, lias larn <lr- 
clining almost everywhere. ‘I'he Slate or tlintriii 
prison camp offers a solution lliai is mil bm'drn- 
somc to local unii.s. 

The smaller numlier of imnaie.s in rural jirnal 
and correctional inatitulions, such as eounly Jai!!! 
and workhouses, does not ustially peniiii pntpr r 
segregation and occupation. 'Fotal cost jirr raw 
is high. Counties might well Join In the main- 
tenance of larger instUuiioiut under Slate 
supervision. 


1’lliniinalion of the admiiustriUivo |)rison duties 
ofaherin’s and provision for a regular accoimiing 
t>r fees luLS been whUdy rccoimuciuhxl; in largo 
eoiiiuie.s, (lie olliee .sliotild be placed on a .salary 
Imsis, VNMiero ciunuies an; siilliciently large and 
wenllliy, (he e.sinblisimieiu of county de|)arl- 
inents of Jiislu-e, eomhiniug the work of policing 
ami pro-seeiiiion, ajipears desiralile. 'I'lie county 
police (iiiil migiii be appropriait^ for urban tmd 
Hnhurh;iii eoumies, iiiuler llie direction of a 
eoiniiy ollieial Jippointed from Slale-a|)proveil 
lists. 

ASSI'-SHMUN'r ANO (!01 l.l'.e.'l I( )N Ol' TAXKS 

Ade<(uai<‘ asst*ssineni of properly is fimda- 
niental lo the .sfriieture of loeal geiu'ral-property 
taxalion. 'Hie imporianee of ibi.s govtu nmciual 
fiineiion is .sehlom reali/ed because its cost of 
adminisiration is low eompared io ilmt for Ibe 
inajoi' .serviee.s of roads and seliools, Vel all 
loeal tux hiinlens are spretul on ihi* basis of 
assessnteiu, and good asse.ssmenl is a preretiuisile 
to JuHiiee in the disirilmiion of tax Inirdtms 
aniniig individnais and between ilistriels. Rural 
ussessuienis that give inHuHlehuti etiusidm'aiion 
(o laud use, market value, and income, are a 
niujor I'aeior in tax deliiKpieney, 

Three or more dillerenl valuathais of ilu! same 
properly Ity overlapping tmils are not unusual, 
even where .Slate law re(|uire.s assessment at full 
value. IW of .Hejmnite n'eortls and dillerenl 
asseHsineni methods, expeilieney of maintaining 
pai denial' levels of valuation, desire to avoid itix 
ami dehi liiniis are all rea.sons for viiruible levtds 
of valnadon. (lompeiitive undervalmuion hy 
minor uiiils in order to lessen Stale or eounly 
taxes and increase Slate grants-iii-aitl is also 
conminn. All this make.s extremely diilieull 
the work of the Suite or eounly in luieinpllng 
to hriiig v'aluadons of minor nnils to :i eomnum 
level for Slate- and eoimiy-wide lax levie.s. 

ill ahmil hair the Slate.s, assc's.Hing ollicers are 
chosen for towns, lowiiHhip.s, or equivalent 
areas, in tulter Suites, they are county olhcers. 
The oflice of assessor is usually elective and often 
on a part-time basis. Rule-nf-lhnmb nietltods 
of valuation are prevalent, as i.s the copying of 
records of prior years for current valuations. 

Some of the major reforms which have been 
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rccommcncleci arc: (1) Use of an t'uliniiiislra- 
tive area at least as larRC as die coiuily and 
wealthy enough to support a fnll-tiine organiza- 
tion for scientifu: assessmciU; (2) inainicnanre of 
complete and up-to-date maps, pnipcaly inven- 
tories, land descriptions, records «)f propi’rly 
transfers, land-classilicatlon surveys, and ollM*r 
essential data; (3) apiioiniiuent of pei-.sonii(‘l on 
the basis of qualifications, without regard to 
place of residence; and (4) provisioti for salary 
and tenure adequate to obtain conipeteni 
administration. 


The use of special areas, wider than eonniit'.s, 
for the basic work of assessment has been 
suggested, since small eonnties may not be able 
to afford or use efficiently the retpiin*<l quality of 
personnel. These State tis.Ht'ssmetU disirieis 
would he completely .State-admlnlsiered. As a 
combination of local and State responsibility 
the Wisconsin system of local a.Hsc-.vsmeiu. 
acuvely.sutM!rviHed by well-trained Staleemploy. 
CC.S, lias been widely eommended. 

Duplication citu be avoided by reilisirieting 
areas in which property U assessed hy moie 
than one agency. U\ this way. eaeh disirtei is 
served by a .Hhigle asse.ssor. supervising alt those 
engaged in tlie proee.ss of assessment. Assess- 
ment nflices sIkiuIcI be organized on the hasis 
of |)arliciilar plia.scs of the work to la* itone rather 
than a division of the territory involvetl. 

Accunuc asfic.s.smenl.s, partletilarly of prop- 
erties extending beyond tlisiriei lines and with 
no value unless treated as a whole, and proper- 
ties of an unusual charaeier and great value, 
can be mncic only by teelmieally (rained special- 
ists, and State n.s.scs.s()r.s am the tmly one.s wlm 

have lnf(,rmation as to location and value in 
such cases. 

DfTicient local lax collection, prompt lax-lien 
enforcement, and orderly haiulling iiiid aeetmiit- 

ing of funds arc also higiily imporiniu to the local 
tax .sy.stem. 


In New York, each town, village, ami selu 
district is Its own collector of current ia}| 
whereas the county collects clelinfp.e.u tax, 
The fee system predominates, compcnsiuii 
housands of local tax collectors, although 
has been estimated (hat costs would he red, in 
by one-half if all collections were placed uikI 
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manage rdii iniilv ami rrniiotnieiilly 
orissiiiiuMax bill,, ami |.in,np,|y eafo,dng 
hens, Ihe nnpt.riam e of regular aiul cfliclcnl 
lax rMlleeiiiMis prmialnre is miiplidslzccl lii 
eliapter -I. 


.MtllCl'I-J ANJUMiS I nNliri(IN.4 

Spare dues mil peiinii rompleie iliscimionof 
iln* large nmnbrr nf nii!irelIaiieoii.s general 
goveiimirnial I'umuimis wiiirli iiidivitliially cio 
m*i Inilk vny large in itgal expemlitmcs but 
rollerilvely aie latlier ImiHiriaiil, 

luir piirpu'ie'i „\ illmiiiaiion, the oflkcs of 
CUMitly rleik ami legi'tier iifdeeds may lio iiiCii' 
ilunrd. Ilir„e nmiily ullirtvi are Minietiiiirs 
roinliineil ami aje le.uafly eln live. Tiic work 
111 llie niiiiiiy clerk and dial of regisier afclecdi 
is iiiurli iiioir rosily ibait i'i iiNiially realized, 
Ihe Cost III del'd leKmling ii not as (Icpendcnl 
niion area oi' ilen‘.ity of |ioptilaiioii a.s u]i(m (lie 
volume ol busine.is liamlird ami ihe oincicncy 
ol olliie nianagemrni. In small rminlia, tlic 
pmrlmse of pboioM.nic rtpiipmeiit may not be 
n'oiiitniiral brranse of du* .hmi.iII volume of 
work, but a iHsirirl sei vire llir several coimtics 
would hriiig roiisii lei able saving. Pliotosiaiic 
service to rural roiiuty clerks might also be 
provided ilnougb a State department. 

Other deniiable inijimvemruts in mhccllii* 
neons ftmriums of roundes ami oilier imitsare 
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uniform budget nysl('im, rogulnr uudils, hnan- 
cialrcporls, and niodcu-n iu-counling i.n.rrdnrr. 
Coordination of county (Icpartnicnl purdmsinK, 
and local use of State pun-lia.Hing facilitmH, im 
autlion/.cd in Virgitiia, Nc^l.i'aska, aiul New 
York, hold possibililies for rurlber (-('ononurs. 
Costs’ of printing ami mlvcrlising air .•nisirptihlr 
to economy in many c.nnnlics ami air imu li 
more expensive than I'.oiniminly iralizeil. 
ardked record forms for all local units woiihl 
bring material saviiifts. 

NKW AO'i'ivmr.s 

Rural zoning and tlie adniinistratinu of lax- 
reverted lands, dismissed elsewhere in ibis repoii, 
are illustrations of the new rmielions mnmlirs 
arc coming to jierfonn. 

Soil conserviition districls sire new \mits of 
local governmmu c.roaieil to eomlnel local soil 
conservutinn programs, and Imvc antliority to 
adopt land use. regulations, 'I'be progviinis of 
fluch dislrictH and those of the eonnties shniihl 
also be iiUegraled. 'I’his is partimilarly impor- 
tniUwllh resiieet to eoiiniy aeiiviiies in rural zon- 
ing and maniigmiKiiU of eouiuy buuls r(wcrling 
through iJix delintiutmey. 

Public bousing, airports, ntililh's. Idirsiry, and 
recreation rfiprcsenl other runeiioiiH which local 
govcrnmciUsin rural turns may soon asHUiiic and 
for which tlioy shonhl prepare liy stirngthmiing 
their administrative units. 

Methods ot' KEAiijDsrMENT 

The preceding diseussion of ilie structiiir and 
function of rural local goveriiuuml reveals the 
need for certain reiidjusliiietiis to provhle: <1) 
Areas of sunieienl size, popiilaiiou, tiiid talminis- 
Iralivc capaeily to allow ellieieni and economii al 
pcrfonnance of pulilie. services; (2) aretis Imving 
a sufficient produetive tax Imse to guarantee 
local sui)])ort for lo<!al services. 

The chief mtuhods that havi? lieen followed or 
recommended to {dfeei these retidjusiinenis htive 
Included consolitlaiion of areas, tuhutuistrtiiive 
rcorgani'/ation, rcalloeiuion of futiclions, ant) 
intergovernmental cooperation. ClouHolitlmion 
of areas and ndininisU'tilive, reorganization Itave 
already been discussed in miunrciioii willi 
counties and schools. 'I'hc other two lueilutflK 


orreadjiistnM'nt hav<? also hemi ilismissed hriclly 
in rt'lalion to speinlic rmielions of local govern- 
lueni, lull their iiiiporianec; warrants hroader 
(rxainiuation. 

UEAI.I.OOATUIN OC 1 UNtlTIONS 

The major dillieullii's of rural coiinliits and 
lowiiHliips arise from llx'ir idforts to act holli as 
units for the iimforinaiiei^ of .strictly local I'nnc- 
lioiis and as nulls for the su))porl iuul adniinis- 
iratioii of xei'vices which ari^ wholly or ptirtiiilly 
Stale fiinelioiis. Sohilions (hat eannot he found 
Ity consolidations of are, as may he reached by 
realloisillon iif basic services lietweeii levels of 
gciverniiicnl. 

Where coiiuiies are loo small in area and wciik 
in lax resources (o support thi’ admiiiislralive. 
organi/aiimi re<|U(r<‘<i for (he adequate per- 
ronn.iucc nf ccriaiii fuiiciioiis, transfer of ad- 
minisiralion lo .State agencies may he desirahl<\ 

'I his iitighi apply to (he aduiinistralum of roads, 
health, welfare, lax assessment, and lawenlbree" 
meiil. In llie rase of these fimelions, die interest 
in |Mo(»erly-lax relief tmd e(|nali/.alion of serv- 
iees and lax hiirdens might outweigh the. 
inieK'st in local self-govermueiU. 

l.hiiited iraiisfei.s of fnnciioiis tire now pro- 
ceeding in many areas, pardenliirly from town- 
sliip to conniy and Stale, and from euunly to 
.Slate. The irahKler nf township roads and 
healih rmielions to coiiiuies in Michigan, 
limited ahsorpiioii of lownship road mileage hy 
die .Slate in I'minsylvaiiia, and eompleie Stale 
a.sMimpiioii nf eonniy roads in North (larolina, 
Virginia, and VVe.si Virginia are illusiralivic 
'I he Ni’w N’nik (aimmission for Riwision of the 
Tax l.aws m-omniended the triinsler from town 
III county Ilf tiighways, lax assessment tmd eollec- 
(ioii, Imalih am! welfare; and the transfer frtim 
enmity Ui Slate nf adinlniHiralioii nf jn.sdee out- 
side incorporated areas. Rveii such a minor 
iransler as that oi‘)ilacing lax eolleciion In the. 
enmity ami eliininaiimt K.IHIO sehonl-disiriel col- 
leeinr.s, however, reijuireM eonslilutional timend- 
ineiu in that Stale. 

luMieliiKiin, inaiurrerornisliavo recently been 
aiTdiiipliHlied by the iraiisfer of lownshij) roads 
Ui cmmiy systetiw and iranslers of lown.ship 
hwilili rum-duns to county and niuUicounly 



units. Local road agencies wci*e rcdiiml from 
1,300 to 83, and the.sc Iran.sfei’s were accompa- 
nied by increased State aid. 

IN'l'IillOOVKRNMltNTAI. OOnPKUATION 

Although not as efi'eotive as reallocalion of 
functions lietwccn units and levels of gmvern- 
incni, inlergovermnentnl cooperation is auollier 
practicable method of readjusting local gov<‘i'n- 
incntal serviees. 

Intergovernmental cooperation is a sysl<‘m of 
elTectivc agreements among local units for dur 
the performance of a given service, fn a sense, 
intergovernmental cooperation is a suhstilule 
for actual area consolidation in (hat it permits 
practical experimentation with transfers offune- 
lion.s and wider administrative aretis. 'J'lils type 
of cooperation is flexible and recogni/.e.s the faei 
that no single uniform area for all fiuuuioits can 
be devised which will s<.rve all sections of n 
State. Its principtil dmulvtiiu{ig<-s are that it 
com])licate.s tlie tidministrative map, <|<»es not 
guarantee strong rc.spoasible adminisirailott, and 
avoids more thorougiigoing reas.Hlgnmeitt of 
lunctions among units. 

_ Cooperation among counties, between enmi- 
ties and cities or towns, and among other local 
units can bo applied to uumy .serviee.s such as tax 
adimmstration, health, welfare, highways, police 
and .iicsiiee, libraries, and pureha.sing. It may 
be worked out on a coiuraetual basis or on the 
ba is of actual joint porfonuance and support 
undei State aiuhorixatiun. Someiinie.H ioint 
hs rids arc speciflcaliy set up by the legishuure 
but more commonly any two .,r more loeai 
units aic aiuhonzcd to act joinily uiuler a l.o;„(I 
responsible to all units. 

In 1935, Ohio authorized any county to con- 

county function and to enter into ngreemems 
wi h other local units to perform any service the 
attcr were authorized to perform. Oalifo,- » 
has authorized counties to contract wit e ^ 
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i idi- l■llllll,ll,mHl,M.I iiHiiiilly wiilii,,,, 
tlu' oi iMin nl (lie (ax fuiuls uiieil. in order lo cii- 
'hf :inainiuent ..freriaiu Ktiindnrds in 
highways, beahh. welfare, amloiher 
m-iviee,.., Aids in ihe form of sM 
taxes (III not )mve so many eondiiinns atlndicd 
then* use and are e.mmionly (Hsirihulod to 
ih*‘ ill ras where eollrrled, Iiielfeeiivc iiso of 

'T iii'-qiiiialile 

lie MX nl distrilmdon, are bringing nlioiit 
their iranslbrniatiori m gianisdn-aid. An ex. 
aiupJe of gr.iiu.s-iu-aid is die di.sinlnition of 
Mate lim.ls .m die ba.sis of per pupil or ,,cr 
ti.H lei-imil in mder tn n.Ksine nilninium local 
«uhoo f.ieilides. State ineonie and motor, 
vehicle taxcN, letnrned n,,* general use hy the 

nmmieN where eoJlected, are exaninb of 
ulmretl taxes. 

In determining loeal need and flsral nhilityas 
the basis for fImtribiHing gram.s-in-aid, great 
dinteiiliy is eiieminieird due lo the wide, varia- 
titm.s in the levels of assessnieiu among local units 
imd cliirerenres in die miiomu and type of 
taxa de resources. Ijliera! grants may actually 
perpetuate mieiamomie and Inenieient units, 
Ihe major solution proposed is die transfer of 
many heavily-aided fnneiions to the Slate, or 
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the creation of local units larK(; cnouf-li lo 
make adequate coiilributions and l<i sjiciul 
and administci’ both local anil Stale lundH 
efficiently. 

The question of Slate financial aiil for incnl 
scivices has been wididy debated bel\v«-en urban 
and rural citi/.ens. ‘J'lie objection of urban 
people that many rural aretut retadve far more 
from the State than they pay in Stale laxes ia 
answered by rural groups by iioiiiliiiK to the 
interdependence of imr economy, urban use of 
rural roads, and the How of locally cduemed 


fiirm population to liie cities. But the sirouf^ 
objection dial; rural arenas receiving substantial 
Slate linaneial aid.s operate small incllicient 
nniis cannni be answered until such units are 
HO iTorfr;„ii/ed (hat State funds are not: wasted. 

Iwen when .sniiable loeal units are established, 
inerea.srH in Slate aid fur major functions are 
bound lo require inereased cooperation be- 
tween .surli nniis and the Sliiles, If State funds 
are di.ssipaied by poor performanc.e, eonlimied 
loeal peifonnatiec of the particular I'lmciions 
will be serionsiy thieaieiicd. 
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STATE LEGISLATION FOR BUTTHH I, AND OSH . Chapet 


Procedure for llunil Tux-Delinquent Land 


I N TiiK United States arc vast acirai'es of rmal 
land upon which no taxes hav<i l)«rcii paid Idr 
many years. Tlies(5 lamls arc ii‘clinically »-lassr<l 
as “chronically dclin<iucni.”'* Very IVc- 
quently, they have been ncftlcc.lcd or al>an<l<in<*d 
by tlicir ownens. (Ihrmiiti ihdlixiueiuy Is a 
major symptom of land use nialadjusiiiiem. In 
rural area.s, it is fr«‘<|uenlly ass««'iated with 
wholesale farm abandonment an<l ininiaihiM of 
fainilic.H to new area.s. The land may liav<‘ a 
dubious lettal stains as to ownership, wlileh, 
tORfilher with abandonment of eontred by Its 
lax'dctinqnciu owner, snbjecas tin* land to 
neglect, or perha|)», destrneiive exploitaihm. 
Sometimes, the [mblir has nominally asserted 
its own claim to owma'ship tis a peitahy lor noii'- 
paymeiU of taxes; Imt only infre<|nenlly has the 

Tills cliapter \vn.s pifipjiicd hy the rolluwiuK 
commitlcc: Ihig<iC.Hritvvnri’/,elmirinHii,HiirniMiii'At;M* 
cultural Kcouiintlcs; AllwrtJ. IIdiIou, VVitlin- KniHlulpli, 
Agriculuiral Adjnstiuent Adinliihtniilna; 1). II. l-lddy, 
Frank George, Jr,, Donald. jarkstm, Siaiiley W. Varlki'i, 
Hermau Walker, Jr., Hiirnni of AKrindtund I'VoniniilrHi 
Virgil Gllmnu, KxlenHiim Sarvlra; W, II. I'aiiii 

Credit AdmiiilHlration; R. W. Nedsnn, l•■^llrM .Snvlee; 
Ralph Staviber, OiliccorTaaul Dne (ioiadiimilnn: (1. F. 
Clayton, .Soil Conservaikm Service; Melville Williams, 
Onicc of lli« Solicitor. 

< The terms "lax delinquent" mid "rlirunleidly dr- 
linqueiu" cover u variety of dretumtiinef!i. ‘I'aX’dr- 
liiu|ueiu land may be that tifHai widrti pmiirily taxes 
arc from a few monllw to a year nr nunr uverdur, laii 
wlncli has not liecii put IlirouKh any kind of tax sale; it 
may have passed tlivough a tax mile but hiIII be Mihirei 
to redemption by the delinquent lux]uiyrr: nr Utxrx may 
be so long overdue lliai llio period in wlddi ihr »|r||u. 
quent owner may redeem or reassert liii full owiinddp 
is about to IcrmimUe. 

This report is concerned whli elironieidly deUiiqiirni 
lands, wliich arc considered to be those on wliieli taxes 


pollin' lii'fo .dilr (ii cxi'ivise the elf 

live I'oiiiuil lieliini'ini; tiMiwnersliip, li],ijg 

.sense, the deliinpieiK y is thus a m 

nmn’s land, lyiiu' in the siuic' of idleness ( 
abuse, yii'ldiiie. iiniliioK ii» taxes for llic siippo 
of ( loveiTimeni. 

Stmie diiy rliiiiiii> .illy deliiiipient latulsmn 
eitlu'i' be re’diired m a reit)mii!(ibli' piiviileownc 
ship whii h will pm ibeiii tn pnnluclivc ns 
pniO'ci .iinl p.iy i.ixr>i mi ihem, nr be aiioitc 
U> a piiblie iu'em y m i'.nii/ed to nmiuiKc an 
d«-velMp ihein lienelh ially, Firsl, however, 
will lie nere.'i.ity to elear op llieli' pcculkl 
eiHihived li ii.d siaimi, The .Slate (or loci 
novel iiiiii'm) nbvino'ily < .01 neiilier iiinke assure 
dinpnr.itiiin id leveiti'il laiitl io privaie pm 
elui’iris iim 'lidely iioderlida' a public (Icvcloj 

h.»ve MKl )>iTM p.dtl iivn n pniiid nf yrais siifllcicntl 
Ulug (v.uyiiiit toon Mtme !•* Stal'*) in raiiifi ilicni i 
"irvrtt,'* III In be I'HitUd*- Inr '‘ii'Vri.iiliil," iDlllcSifit 
nr Itaa) umvi'iiiimi'MI. In a grniTnl l«i 

wbii'li bun It Vtiib'iy of inr .iMlng i, <uid ilH iiii|illriilionn 
nwui'Mliip of i<ix l.iMil v.ii V iiuiniig the Stnic 

'riti' leiiti |(,n a I oiiiioialioii ol liiudily Mild ndiinl foi 
i'l'ilmr wltii b In lint idwayn llii’ i iiv ill n|ifraluin. “R< 
ViMle.l bind" in Miiiiidly inii Mdrit in irfer to Itiml whk 
inn I'ulli'u to die lEixing unit In lien of lax paynmnt, aH' 
nn vvhii b die «l<-|iii>|ni'iii inn.iiayri 'n right In rrdcciiib 
brrn Iriniillilleil. rtie li'iiii in mi urn'll iirrc. 

In t'lily ii |r in ?i|,iirn, bowi’vi'i, ilors ii‘vrr*ioii n'cai 

0 Rllolig Il»:e| lioli id ill'- 1 igbljof the gllVTinillOllt to lit! 
lind diqioi>iii>.ii id |iio|ii «ty ii|iou wliii h taxes Imve no 
Jiri-M p.iid, III Koine Slat' a, under piT'R’iK law and p™ 
rrdnir. the iivwirr lida »in indetiuilr jirthiil to redwo 
fioin dm Stair ur I’nnniyi dm right *'• rrdrrin mnyaciu 
ally ni-vrr r-npiir, III niiiny Sinii--;, rrvrrflion mean 
tnily lion n l en.iin |N'ii<*il ol iitai iioii nil the pnriofilii 
drllin|iinil Uixpayn has tnuM-d ilir Kiivrriimcnt to an 
iimmrr lion it low n ('l«um in dtlr, but little filw. 
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mcnt program, as long as i(,s ahsohim legal 
right to the land is dnhions or even imiK'xistj'iu. 
This chapter reviews higal ami a<liiiinish-ative 
(lifnciillies in property-tax procaalun', ami some 
of the techniques lor iniproviiif;' pruperly-lax 
administration and siniplilying (lie aecjulsition 
of clear title that are now in iis(^ or under 
consideration in various States. 

Extent and CImauaciku (H'- (Iiiiuinu: 

DELINtjOENoy 

Chronic deUnqnem^y has alnmdy liretmie, nr 
is well on its way to l»!e(iiniiin, a iirnhlem »»!’ 
major proj)ortions in tlu; e,ut«over areas of tln^ 
northern Lake States and of the Ozarks, in the 
Great Plains, in the Jireas adjatamt to the lower 
Mississippi, in some of the .sonthern eoasial 
regions, and in parts of the Middle Ailaniie 
States, and of tlu! Paeilh- Norlliwjait. These are 
areas where, by reason of poor soil, seliish t)r 
wasteful use of timher, droni'hi lia/ards or drain- 
age (linieultieH, it has hern es|ieelally <lillienli 
for the ciistoiimry types of lam! use to yield a 
livelihood and to support ihi' governiueuial 
services demanthrd hy imiileid soeieiv. It i>i 
thus imporlttiU not only to provide luaeliiiierv 
capable of dettlhig eliW-lively widi loiigolelin- 
quciit lamis, hnl tilso to make a hroitder attaek 
upon a mixture of assoeialed eeommiie and 
govornineiUiil Ills, wliieh may lie uuiliiied in 
follows: 

(1) Land wastage through m'Kieet or almse; 

(2) Wide.spreiul ahamloniiiem of I'nnin or of 
oncc-foresied lauds, often leaving stranded 
populations; 

{3} Impoverished Ideal goveniineni and (inan- 
cial distress; 

(4) Excessive taxes on K"od Imids, and a 
tendency for shrinkage in the ias|iayini* liase 
to spread the Infection of delimpuun y, 

The last decade has seen a maiked upward 
trend in delinrineiiey, thMU|;li with variations 
among Suucft. .Slatisliesoii (heexleiii ofehnmie 
delinquency arc scuueretl and ineoniplete; nor 
is there a uniform basis of comparison helween 
States. But it i.s jiossihle to gather a .strong 
impression from the diUn that arc available for 
particular parts of liie comury. The data in 
some States acliutlly cover chronic delim(iieiicy. 


In others, they cover only delinquency of a 
.sliorlcr-lerm eharaeler; hut its extreme volume 
and eoneeniralion in areas of severe maladju.sl- 
inenl indicates the existence or approaeli of 
iarire-.seale ehronie delimpieney. The prohlem 
is thus one of dixilinic willi an event whieh not 
only is aln-mly well developed but |-ive.s .striking 
evidem-e iif eontinuiug in the future. 

Ill iioi'iheni Miimesota, VViseonsin, and 
Miehii'an, it has been estimated that approxi- 
mately ;>l),()()(J.(K)j) neres iiave already either 
rrvertetl lieeause of nonpayment of taxes, or 
are headed in that direction, Chronically 
delimineiil laiul amommi to SO and 60 percent 
ol the total area of .some cotimics llicrc. In 2 
Ozark comities in northern Arkansas, land 
delin(|U(Mi(. to som<‘ tlcgrec wa.s recently (esti- 
mated to he .1,1 to d2 ])ci'C{‘nt of thtdr rt'spcclive 
areas. An analogous .siiuaiion exists in llie If> 
O/ark eomiiies of Mi.ssoiiri. Similarly, tiio 
appaieiii policy t.f some logging companies to 
“eiit out and get oni" in llic timher and cut- 
over an'as ol tin* I’acilic Northwest jiresage.s 
eonsiderahle lax leversion hi this newer region of 
shortsighted fmesi use. 

Many areas such as these onc(* supported ti 

^nrgt* I imliistiy. But the snliihle 

timher and the logging companies an* now gone, 
leavini' bi'himl desolate ('xpaiiiu's wIku’c (ire 
lia/ards menace neij'liimriug limlierland and 

( )fien tax iiayineiii has censed 

even hef.ire (he strippini' of timher Is complete, 
in iheeeilainiy that there will he no iiiU'rferenee 
hy way ol lax-enfiireeinent action, (iiimt gaiii.s 
r*u(ld leMili from a land policy, hacked hy snit* 
idile Irgi'.l.tiion, that would bring ihest' lands 
inio public o\vneishi|> for elassiliimiion anil 
appiopii.iie disposal as .soon as [heir owners 
had demonstrably abandoned them. 

'lax delimineuey reaches dramatic propor- 
tions in the (heat Plains. Of the total la.xahle 
area of western .South Dakota, almost iwo- 
lifihs was lax-delimineni in l'J.3H, two-thirds of 
this for ‘I or more yeans. In addition, more 
lliaii iwo-iliirds of the taxable acreage of H 
mniiliwesteni eomiiies of North Dakota was 
deliiu|iieiu for taxes for 1 year or more in 
abotti 31 pereeiu of this being for 5 years 
or more. Lniuls delincjuent on currenl taxes, 
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plus county hind nlrcudy rcvorlod. nnionntr.l In 
more than ilirce-fnurlhs of (he liixjihli' .■ii'eit "1 
five counties lliere. Thirly-live peicnK of 
nearly 'lO.OOD.OOO tnxahle acres of easl.-in 
Montana was deliiuiuenl for 1 y»‘iii' 
taxes in 1936. Couiitii;s held lax deed to inme 
than 3,000,000 acres, with lands deliiK|uenl fur 
so loiiff a time that the 30 eoimtie,s in dial an-a 
could increase their hoIdiiiR-s by 9,000.000 acres, 
if tliey took all tax deeds to which (hey iiiir.lo 
be entitled. 

In tliis semiarUl region where (he sy.stc'iii nl 
dry-land cultivation sliniulated by (he Wnild 
War and temporarily favorable weather has 
since widely liroken down, wholesale laini 
abandonment has iieim ac<toiiipanied in vaiyiiiit 
degrees by a return to livestock graziii)?. Mncb 
of tlie land is in ;d)senl<‘e own«’r«hi|i, whicli 
docs not always assun; (he owner «•oMtrnl ol, nor 
conijicnsalion for, (he om; of (In* land by non- 
owning I'csldents. Similarly, (lie iiixinit jinis- 
dictions luivc mil usually been aeeusiomed. or 
have found It iuipossilile, to <*nforee lax roll«T- 
lion.s stringently anti exert eonlrol over lainh 
eligible for lax titled 

Common jiraedeo anioiiK sioi-knien in (o 
secure control (mly over key iraeiH of hind 
comaining tlic stralegh’jdly loealed waieiint- 
placc.s, and to use freidy all siirioundinK o|h-h 
lands, rcgardlos.H of iliinr legid status, and miIi- 
jeet only to (xnnpetltion fnnn oilier Niorknieu. 
This free and compelilive use. invariably Ir.ids 
lo overgra/ing and preiniilure stoeking in the 
spring before vegetation luis Inul an opiioiinniiv 
to make much growlh. Kxlniihiion of (he 
range grn.sscs and vinual ruin of inillioiiK oi 
valnaide acre.s arc parlially due lo this. Ilelbie 
ranching o]ierall(inH can he xiitbili/ed, and (he 
range so used and so imimiged as to roii<^i vT 
and develop its long-term gni/ing value, some 
means must ho found for obiitiitiiig and exer- 
cising pulilic control over lands abaiitloiied tti 
unrestricted exploitation. 

J “Tax title" Ik uiwcl tlirimRhniii this rhniitfr in refer 
to the type of liind title iluu l» iirgulretl hy n tux Uenl 
or ita equivalent. Tlie "retlempiiwi itcrloil" U tiw. 
sldored lo be the lime between a lux wle Mitti ilw Men- 
tion of n lax title during which the delinquent i««e*. 
intercut, nnd pcnaltici may be paid lu free (lie Imid ffmii 
tax claims thereon. 


M..M -Stulr.-i in niher ureas also olfcr iH,,., 

lino, nf sim.ili. uMi unru,.,.. ufclu-omcaiiy, 

loiipinii latuh;. pirtuirMpudy referred to 

in.,.,,.,, 

nne-ilurd nl ihr pnni -l.uul pine area of ,so„t||, 
New JeiM'v w.ei iirlii„|u.Mi( in l‘)36 -aftci.n,, 
t.fl.uid .prrMhiiinu .M'hniuvinnd iihaiidoiicdr 
e-iiate Mibdivi-imei. In IVimsylvanii,, i20t 
,n ir.. (nr 'lu prireiM) nf llie "nnseated” (i 

dfvrlnprd \uu{ Miurnuipinl) huids in a si„, 
iniiiLiv wrie nr ni.iir years deliiK|uciit, 
ill Missiiisippi allowed [luiiabf 

l,,'(ii).niiil .Mie-i h.ul n*vjTied in the Slate ai 

nl nvei luiii! deliiHpieiicy, pr 
I ip.dlv ill (hr pnni hill .eetiuns, the ^{k 

litid.n leninii, and the overcapiinlizcd diaina 

di-arit i'i .jlnnq the main rivers. In 
.1 -dmihii' a« team' had tt-veried by 1938^ 
tmu'h uinir t'vpct’ietl. 

tdumttrd (■•nnniidi' nHidiiiniiN iiiay perlia 

aln-i tleialls nf tlu* Iniegoing pii;Uirti. Nevi 
tlie|e«'i, iljei>- M•lllain'^ a large and Rrowi 
bulk nf (htniiitally dr|iiu|iieni I'lil'aMfin 
wb*»'ie legal >.tatii'f j. iituddled as a mull oft 
• nmpliAitje'i, iiureit.iimie!i, cti.Hilliiess, and i 
tlolgeme nl exi.iing uuMhods tif lux collccik 
Whrihei I njitplfii'ly aliatulotii'd, abused I 
aoynnr wlMu lmo a -i tn exploit them, or expos 
in Hjiia ulalivr ai livliy, ihese hiiitis arc Jiot i 
iininiig rrvriiuei in Ineal govcnmienls, nora 
they bring j»inir, t,'d nnil ilevclo|ied flS 1 
eeunninie ^• ■inlnl'^■ Ini the Inng-leiiii hoiiclit 
iln' penplr. 


l*»Oi|;Nt I'ltMOl. in Art'I’.dllNlf Dul.mpNT 

I’lrseui ddbudiir". with lax-ilHiiiqucnl W 
mr due lent to l.n k nf innipPieucc Of consciciili- 
inusjirsi on the pail of local tax tilliduls titan to 
a faulty lyiieni, 

pnditve pnlh V wouhl seek to • 

( 1 ) Reditrr lb** jimbabiliiy of llic I'Cltirn ol 
cei tvilu tviK'1 of » hroMic deliiupiency. 'iliisoon 

Im* done ihi'iMigh hdrec assseiwmeni practices aiti 
thnuigh 1 hr* king rxt rwive laijiw of Ideal govetn- 
iiirui. It ran In' dour ilmiugh clear ant! sound 

iMX-enforcrmeni meihiKts which will pcriniisll 
priqirriy owner* to know ddinitHy when ihw 
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taxes should be paid and (^xaally whal will 

happen in case of delay in pay.nrnt. 

(2) Clarify the Ic^al title to delnnpanit lamlH 
which have run the redemption period, so us lo 
make possible their clasHiiieation for 
(fl) Return to full <>i’ reHtri(n.ed privaK* t)wn«‘r- 

ship; or 

(b) Public ownershi)) and luanaKemenl. 

But before any elieelive policy e;in lie applied, 
many legal and adminislralive ol.slaeles, now 
tolerated in the hope tluU somehow evils will 
automatically right themselves, must lie eleaird 
away, Tax-eolleetion laws (hat are eompli- 
catccl, indcfiniie, ami uneerlain need to \w made 
simple and undersiamlalile. t lastly and nmi- 
bersomc action to valhhite title most lie made 


inexpensive and praetieabie. 

In the course of its treatment of tax tlelin- 
qucncy procedures this chapter <’om emrates t.ii 
rural problems, iillhoUKh much of the analysis 
applies to urban aiimitions as well. Where (he 
shaping of suitahle policies iNiuses conllicts be- 
tween rural and urhnn interests, it may lie pos- 
siblc to write Into llm law dill'erent methods uf 
treating properties lying respectively in rural 
and urban areas, Mlciilgan, for «‘xaniplr, has 
taken a step in the direction of ilisduguishiitg 
between rural and urlian land, us w<'ll us be- 
tween generally snbnmrginai mens and more 
productive lands. I.unds in the northern pan 
of the Slat(3 (usually submarglnal for general 
farming) which Itavc reverted lo the Stair for 
nonpayment of taxes dnring (he last few years, 
arc adniinislerod hy llte Deparnneni of (Conser- 
vation, whereas those in sonlhern Michigan are 
administered hy a Stale Land Ollier lloanl, 
whose purpose Is lo return hinds iti the lux rolls 
by sale of lands in its jurisilietion inio [uivaie 
ownership. No land under the Jurisdiction of 
the DcparlmtMU of ConRervalion need be put up 
for sale cxccjil on appliealhm of (he delimpieiit 
former owner, who must innke special appUea- 
tlon therefor within 30 days after the State lakes 
title. At the end of that period the Deparliuerii 
is free to make approprhile dassUicaiiorifl in 
terms of suitable land use and fonReciueiU proper 
disposition. Other ways of distinguishing Ijc- 
tween the handling of rural and urban lands 


niiglu well be devised lo At the needs of par- 
ticular situations. 

STAOKS IN ‘run TAX OAl.l'NDAR I'HTOR TO 
Dia.INtyiKNCV 

Property-lax procxulnre ts commonly governed 
by statutes in which each .step is specilically .set 
forth. Adminisiralinn Is alino.st com))ietely a 

local, rather than a .State, fniuaion it is in the 

hands of the cotiniy, lli(‘ township, or .sonn; oilier 
local unit. 

M'Im’ lax prticedme lu'foK^ the final step in legal 
enfoiveniejit is taken normally (;ovcrs: (1) 
Assessiiieiii; (?.) assessment review and (ujuali- 
/aiiou: (3) setting of the lax levy and lax rales; 
(•1) catciiluiion and iTCording of the (ax eliarge.s; 
(S) hilling, or publication of dim date, and the 
receiving of taxes; (6) pn»ccilmes accompanying 
delliKiueiiey, including annonneemeut when 
necessary, of deliinpiency date, pemdlie.s, and 
other conditions of late payment. 

'I he process begins upon Ihiding and identify- 
ing die land and giving it a valuation for tax 
purpose.s. in order to .support die suetaieding 
steps in the lax-enibrcemeiu ))rocednre and ihc 
legality of any lax lille whicli is liniilly taken, it 
is critically im|iortant llmi the properly be 
ae<-nraielv described from (he start in as.Hessmeni 
inmrds. 'I he com in i>f the various Stales do not 
agree on what is a sniliciently aectnale descrip- 
tion for tax juiiposes; hut the general ne<THsll,y 
for strict care on the pan (tf lax oliicials is 
ilhiHtraied hysonie court decisions, particularly 
ihr older «ines, where cveu minor devialions 
from ahsoliiir accuracy were fatal to the valid- 
ity of a tax title, even though nn reasonably in- 
telligent pei'son would be misled by (lie slight 
errors causing the fatality. 

'ihe next stage in the. tax procedure is the 
erpiidi/atiun uml revision of {uwes-smcnls hy 
iKJardii of lax apjieal or review, a function which 
as typietiHy discharged docs not fully serve its 
needful purpose of really leveling ofl* inequities 
ami discriuiiimtionfl. Normally, this sici) in lax 
procedure is not a major source of error, nlthougli 
iiwiiuicea have, occurred when lack of proper 
notice, failure to keep adequate records, and 
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the like, have pvcveiUctl the coiiiph^lion of 
subsequent steps in the proecdiire. 

The process of making the lax levies and set- 
ting the tax rales of the taxing jm*isdi(!(ion.s 
must usually follow a sequenee <lietatcd l>y 
statute and conform with tax-rate limilatioiis. 
These limitations are frequently ninnerotis and 
complex; and the legtdily of the levy or rale 
may be challenged if they are exceeded. 

The tax rales and tax levies having been de- 
termined and apjjrovcd, taxes are cotuputed 
against the valuations of each parcel on (he. lax 
roll. This is primarily a elerical pnices-s, laii 
here again errors in compulation or in listing 
the properly in its correct class may, in many 
States, form the hasi.s of a lawsuit attacking the 
tax title. 

In many Stalc.s, llu! tax levies of all units are 
consolidated and only one “hill’' inc<Mponi(liig 
the total amount dun is l.'wued against any one 
parcel of land. I’hl.s system is usually c<»n- 
sidered more dcairablo than one in which the 
levy of each unit is handhxl separately in that 
it reduce.? recoril complication.s, avoals some 
procedural errors, and mtiy help it» prevent 
legal confusion ro.sutliug from large luimhers of 
tax title claims. 

The statutes of some Stales direct the tax c<il- 
Iccior to send tax notices or hills to the properly 
owners, whereas in others it Is apparently as- 
sumed that the laxjxiyer can tllwtover for liinmelf 
the amount lie owo.h, since the. c(dlcc;ior is 
required merely to pulilish or post notice that 
taxes arc due. Allhouglt it is, of comse, good 
business to bill each taxpayer, statutes re<|niring 
notices will prove to be a wnircc of ilefeciive tax 
titles unless it is further provided that n failurn 
to notify will not alTcci the validity of the tax 
procedure. This is true because it is i»(»t always 
po.ssiblc to keep an accurate up-to-date rcconi 
of the names and addros.ses ttf nhseiuce owners 
especially in poor land areas where nhnndoii- 
ment often occurs. Hence, making revci-sitm 
of delinquent lands dependent upon proper 
notification perpetuates a fertile source of 
trouble. 

Writers on tax problems often discuss the way 
in which taxes may be paid. To ease ike inx- 


payrr'.sl..ii<lcM..rii,iving to mu; him,, si, „ 

payment ui a lixni dale, .sy,s„,„s of installment 
payiii)? and of inriuymeni.s have been advo 
rated. I'raciieahle sy.su-.ii.s of this sort can bi 
dcvi.'icd and have hern MirressfuHy applied in 
vaiion.i litraliiie;,, It, it geiuaally .such inci 
denials as ilu- manner nf payment liavc morcof 
a model, Hint; ell.-ri no .'iluii'Merm than on lone, 
term deliiuiuenry. In any 
imilallmenl paymeni.s ami l>iepayuients in mrai 
imiwlielinmi nlimdd he m, devised as to avoid 
flahoraie hoolikeepiii); whirli may result in hig|, 
eo'ftH and prorrdnr.d erri>r;i. 

An item mainly ofintere-a for slunt-tenn rather 
than ehroide deliiit|iieney is (he dale when taxes 
heeoiiie tine and tielimineiil. Unless (his falls 
at a lime when the fanner, -i are likely to have 
reatly eauh, rtmsider.d.le ineoiivenicncc to 
in<livi<inal!i and tulleriijn- ollirial.s is lilcdy, 

AIm,. pj-tn edni .d i todniiion sometimes arises out 

of the f.iiliire of some .States to provide a fixed 
thne on wliit li Uixeii heeoine due and payable. 
In these tlie due date is indeliniic and made 
eontliiional upon the roinpletinn of eoriajn 
preeediiig steps, Mirh us |)|<> (ax collector's 
reeeivinf' the tax roll or the ctillrtUor's giving 
notice that taxes are thir. 

'\\i enrtmrage prompt puyiiieni of taxes, all 
.Stales provide Idr pen.diies if payment is not 
Idiihi t.ining np«m or hefiu'e the pirsei'ihed date. 
‘I hese penalties may he a Hat rali; on theainoiinl 
of ilelin«|iieiiey, an imeresi eliarge lioglnnlng 
wiili tlrlitupieiii y tl.ile, or .1 eomliinalion of the 
twti. The pen.diies a>.;ain‘i( tardy laxpaycis arc 
primarily iniportam in resjieei tn liseal affairs 
r.uher than elironie tlrlinipieney, alllioiigh 
petiallieH wliieli ate exee'isive may iiKMH the 
iliUheiiee hetwern p.iymrni atid nonpayment. 
‘I'hc liesi pr.uiiee is getterally ilionghi to be a 
mmlerate llat-rate penalty of fi to It) percent 
phw annual Inieirsi of H or pereeni. That is, 
rates .•dmiihl he siilliiiemly higli to cover admin* 
iBtrailvn costs entaileil hy drliiupiency mid to 
discnnragn taxp.tyer.t iiom using delinquency as 
tt Buhsiitmc fur rommeu lal loans, hut not so 
high ns to put umhie oh'.ia(deH in the way of 
pnipcrty owner. s wlio are willing U) jmy but arc 
temporarily slnnt of limd«. 
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COLUiCriON OI' I>l-W,1N<^ni-.NT TAXKH 

When the final due date ha.s \y,mri\ witlifnit 
payment, taxes Imeoine “delinquent” and the 
taxing jurisdielions mnst M'.rk to enfuree piiy- 
ment. ’Rcal-prnpm'ty taxes ennstitiite a lien nr 
“debt” against the land; aeetirdinidy, ihe euH- 
tomary means of enldreing enlleeliun ifi to m’II 
the land, in order to wipe (uit this debt." 
Before discussing this general tneilmd, a few 
other possible lax-enldreeinent ineilioda may 
be mentioned. 

A few States make real esiat«‘ taxes a peiMmal 
liability, so that a delinquent taxpayer may he 
sued just as thnngh he had exeetUed a prumix- 
sory note. 'I'liis inethuil (tf etilh'etinn is seldom 
used, however, siiaa^ (he judgment uhtaiued hy 
the collector is not it prior lien on the taxpayer's 
property. It is see<ni<lary to any <tilier liens 
previously created. 'Tims, proee«‘<ls I'nmi a sale 
of the taxpayer's posHessions in saii.Hrai iion of 
thcjiidgmcnl tnnsl he nsetl to pay alt pihir liens 
before they can Im applietl to diseharging the 
tax obligation. l''nrlliermore, since the tax- 
payer is also entitled Ut tlje henelit of statutes 
exempting his honiestead tmd «enain hasie 
personal property from lieing sold to satisfy the 
judgment, this means of eolleedon is elfeetive 
only against persons in good liu.meial rondttion. 

Statutes in many .States tilso provide, ax a 
supplcmciuary or nliernalive method, that per- 
sonal property ttmy he. seized ami .sold lor real 
estate taxes. Some go furiher, hy letjuiiiug the 
collector to seek t<i saliNi'y the tax ilehi hy 
seizing and selling ilte taxpayer’s per.s«inal 
property before resorting 0i the usual tlrviee of 
selling the land against which the taxes have 
accrued. Thus a lax title may he htvalidatnl 
if the collector has failed u> fleareh tuit perKuial 
property which can he sobl. Although It is 
desirable that all reasonahle means of rnfon'iiig 
the lax collection sluaild he nv.dlahle, the law 
merely ol)struets and eonfuses the enfurmiieiil 

®In this report no tlhibuaitm U drawn mle* 

of the “Iniul'* and sides of a '•lien" nr *'rrriiri('rtie.” AH 
kinds of tax sales are referred to as “wilea nf ihe laml" 
or simply as "lax sales” since, rcgnnllrsn «.f ilie irtlitdi al 
nature of the thing sold, a private pniTluiArr at a mIp 
wlllsooncror later receive a tax decti if die tax "dcbiur” 
docs not pay lljc delinquent taxes. 


pfiKtesH if it makes tin; validity of tax title con- 
liiigeni upon ilu; (exhaustion of alternative 
tnelhod.s Itefore the land itself may be. sold. 

A.h .said Jihove, sale of the land is ilie princijial 
method of enforeemetil, The “delinquency 
period” tlur perioil heiwetm the date taxes arc 
(bn? and th<^ dale, the delinquent land maybe 
pm up for sale varie.s atnong the Stales, and 
in .some ea.ses Is hnleliniie. But at .some point 
of lime after due dale, the taxing unit may seek 
to satisfy the unpaid laxe.s hy selling the land 
against which the levy was made, usually sub- 
jeei to the owner’.s right to retlet-m. 

Sale.s are at [nihlie auetion to the “l)c.sp’ 
bidder, altliough melluid.s of bidding vary. 
The sale may he to the highest cash bidder 
who will pay at lea.st the amount dne, as in 
Ohio, it may he to the person wlm will pay 
the amomti due and accept (lie lowc'.sl penally 
payment in i)je event of redemption, as in 
Illinois. Or ii may he to tlie person who is 
willing to aeeepi the leasl fraction of llie entire 
drlintpiem tract, a.s in Mississippi. Under the 
thiid hysirm, if the lax collector mistakenly ofiers 
the cniiir tract fi>r sale williout first on'oring a 
pait of it, the courts may hold the sale invalid. 
The litst two are tints generally considered more 
dcKirahlr iliuii the third, since they give rise to 
frwrr possihilidc.H of invalidation jis a result of 
carelesH procedure or luaceurate dt'.smiptionfi, 
and do not hreak up farm units if redemption 
does not oeetir. 

If no one bids the amount dtte, or no bids are 
made at all. (he lami is “struck oir' to the county 
or .Slate. It is tlien tisually reullered for .sale in 
each -•aiccreding year until suld, redeemed, or 
liiiallydt’cdetl to the eoimiy ur.Siaie. But .some 
Slates have laws prrmiulng land.s to he sold for 
wimtever they will bring after they have failed 
to xell at a certain mnnher of tax sales, even at n 
pricr coiiHtderaldy less than the taxes duo. In 
Mi^oiiri, if no liids tire received on a tract for 
two consecutive yetirs, it may be offered the 
ihlrtl year for any amoiml. Since many tax- 
payers look advantage, of the virtual dlsnppcar- 
miec of tax purchtutera and permitted their 
taxes to go deliiiqnent, knowing that they 
could reclaim their property hy bidding it in 
far n trivial sum tltc ihiixl year, lite legislature 
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in 1939 sought to .sui)ply «af«giuu-(ls l»y a pro- 
vision that if the “real puroliascr” at the. las 
sale is the delinquent taxpayer, no tax will 
be issued until the full ainotuu of all <lelim|ueiU 
taxes, penalties, interests and costs are paid. 
In addition, provision has been made for a 
county iruHlce to hid and huy at tiurd sides 
whenever necessary to protect tlie taxing unit 
from losses due to inadeqtuUe bids. 

Practically all States provide for a iTdenipiioii 
period following the tax Hide, viirying fn»m I to 
5 years, during which iinyone luwing i»n inteir.st 
in the land, aucli as owners, eott'iiiinlH, mort- 
gagees, and otlicr lien liohlers, nmy rechTin it 
upon payment of delinfjuent taxes, p<*nidiieH, 
interest, and costs. The redemption period foi- 
land sold to a purchaser at a lax .Hide is ii lixe<l 
period in all States, hut in .some die period in 
indefinite if no one j)m'(:hiiKe8 at the Hide iind the 
properly is “forfeited’’ or “Htruek oil” to the 
county or Slate. In .severid Suik-.h, as in 
Louisiana, Moninna, and North Ihikoiii, re* 
demplion can lie made even after it tiix deed has 
been issued, so long as the St.iie or eonniy Inix 
retained lltlc--a practice which of coiu.hi? hanip* 
ers any ])olicy of pid)lic-hm<l iiumagenient. 

The mo.st desinihic length of the redemption 
period commonly Buggested Ih 2 or ^ yeais. 
Authorities do not favor lotig rcdempilon pi** 
riods, A 2-year period is eonsidered .sidlieieni 
by many, but a 3-year [)(*riod h perluips nioHt 
frequently recommended. Periods of inoderiite 
duration are recommended on tlie iluairy that 
such periods arc long enough to allow for re- 
covery from abnormal financial coniliiiouH not 
resulting from imprudent mimageinent. If 
land.s are not redeemed within ihU time, they 
arc not likely to be redeemed at all. 

Special privileges are commonly gi-nnied to 
minors, idious, the insane, and Homeiinies to 
persons absent from the couniry- in that llicir 
right to redemption is generally extended to 
within one year after their tlisnhiliiy has l)een 
removed. This consideration is given heeaiise 
it has been felt to be unfair to selxc the property 
of such persons while they arc lalmring iindei' 
disability. Statistics arc not available to «liow 
how often these special privilege* arc actually 
invoked, but it is believed to be very rarely. 


Ihil the iiimibiliiy cuiiuilmieH lo tin; \veakn 
of lax tilicfi, for a prnspi'ciivc purchaser of siirh 
lax-ih-linqurul land nnihl buy only subject t 
tlie risk of lalei' irdnupiion, even long after the 
nurnial redemiMiun p.-rind has expired, unb 
‘"Mly process of fiuie(i„g 

Many .Stoics r.-.pii,,- Incal taxing jurisdictions 
as well as privau- puirbascrs at tax .sab to 
give notice of expiration of the redemplion 
perunl to persons interested in the land before 
they may obtain a tax d.-,-d. The purpose is 
to alfoid owiu-is and other iiileresled parlies 
a last oppoitimity to pay taxes and save 
ilieir land, lint it is within legislative power 
m do away with .such notices cmircly, for 
(exeeiu in Illinois and Nebraska) tlioy are a 
mailer o| [uivilege .nid not ol eonslituiiona] 
ligbi. 

'I'lie jtailicnhu leiinireniem for such notice 
varies among tlie Si.ut-i, In Illinois, forex* 
ample, the noiiees mnsi he peisonally served 
on pensiins oecnjiying die land, on llui person 
in who.se name the land was taxed, and on the 
owners and parties inleirnteil in the IiukI, in* 
rinding mortgagees or ti iisiees of records, when 
ihey can he iomid wilidn the emmty, Under 
reiiain cin nmstani es notices tiui.sl also Ini pub* 
lislied. .Sime i imris emphasi/e that llu'stistnt* 
mes imisi he I'losely observed, renniremcnis of 
ibis Ht*il are amuher ‘ioiirce of insctaire tax 
titles the numhei of . * 101:11 rout i cases sii((gcit8 
ihat laihiie to observe them is not uncommon. 
Ihn ttnilar cousidei aiion might he given to re- 
laxing siiiei provi'miiis of this type in their 
a|)plieaiiiin lotax deeds taken by a .Stale, county, 
oi‘ nilirr taxing jm isdinion. 

Tlie liiial step in tlie pnuTss, when ddinqucnl 
land iuiK neitber been disposed of at A inxsnic 
nor redremed, is the issiumee of a lax deed lo 
the eouniy, .State, or other taxing jurisdiction. 
'I biH praftiie is not imiversiti, sinee in a few 
.Sintes no taxing unit ireeive.s a tieed, no matter 
how many tina*.H the property iia.H been ineffee* 
timlly tdlhetl at tax sale. Yet witbom posses* 
Mon of some «m t of title, no puhlie body can 
take RiepH to meet the problem of orderly man- 
agemcni or di.HjHtHal of chronically uix-deiin* 
quent landx. 
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cK)Nf:r.HSi()N.s 

During the last (\v,cm\v., Stair IrKiHlatiircH have 
habitually granted variou.s (•()iu'.rffsi(iii!i m iinip- 
cJiy owners, sneli as pDUlpuiirinrniH <i[' Halrn 
dates various eomproiiiisr.H, and rrlnun'iive 
reductions in penalties and inl('irHl. Tliesr 
concessions have often !)een made lieeausr of 
depressed cconoinie eondilioiis and have lieeii 
inspired by the best of molivea. Nevertheless, 
their widespread and lialiilnal nse has had a 
demoralizing eifecl u])on bind rev('mie sysiems; 
financially able owm'rs have, nsed niea.smes 
intended for (he henelil of really liard-pie!ise<l 
owners as exciiHes for tax {ivtiidain'e. 

Tax com|)romises, in place of nmre strin^tent 
enforcement after a period of deiint|neney, have 
even become eslahlislied praetiee in somf: Smtes. 
In Missouri, a reeenl study slmwed that eum- 
promiscs eonimonly apply to "wibl lands" 
which were not being develope<l nnd«‘r pieseni 
ownership. This has eneonraged spendaiive 
nctivilics, an<l postponement of the itiaiigm.tti«*ii 
of an cITccdve polity ofsoeially proliialile !an<l 
development. In some ins(ait<'es, die makiitg 
of concessions goes to (he extent of tmtriglii 
abolishment of l).'it!k taxes, as in die rase uferr- 
tain promotional sulidivision selieme.s on [mm 
and undeveloped land in the O/arks. IleratiM' 
of the high cost tif nniiee, adverthing, etr., a 
county has .sonieiimes fmmd It less costly to 
abate taxes in late .stage.s of deliti<|iieiii y than 
to attempt to etillecl them, A U m chimny and 
less expensive eollee.iion system would maUr jh's- 
siblc cither llie restoration tif propeetieN i<» the 
lax rolls, or the eslahlishmrnt of another type of 
ownership more favoralile to prothicdvr dr- 
velopmcnl, 

TEailNItJlII'S or AUMINIHTUA'IION 

The orderly liandling of tax rnfmeemrnt 
and of tax-revened IuiuIh is mu solely a t|iirflitnn 
of law. It is a problem of Itolh [inlilic admittis- 
iralion and law. .SneeeHsfnl and ronvaid-lmtk- 
ing revisions in tax nieduxls vetinire, on die mm 
hand, general iniproveivientji in pnhlic udiuinis* 
irativc customs, and on the other, «neli statniory 
changes as will rentier possible anti priu nraltlr 
the observation of legal requirements by earc-riil 
public ofllclals. 


‘I'lu* proeerliiiTH rerjuirtul by law are scattered 
in so many separate staimes and arc so involved 
tliat the ollieials who administer lliem have fre- 
iinenily not sneta'eded in following tbom faith- 
fully. In answer to a (jiiesdonnairc on the 
iiperatiun of die tax law in one Stale, many 
local eiilleeior.M confessed (he nneertainty of 
dteir nmlerstamling, aiul ollwrs asked advieo tis 
lo wliai die law meant, ( )ne sliideiu, who took 
die (ronhie to make a eoimt for his Stale, found 
that IM) Ninall pmeesseH had tn he fiilluwed 
IVmn the dine assessmeiits were maile inuil lax 
tide was iinaliy to he taken. ’I'lie rtinrts, inlei- 
lueiing the requirements of these nmltiliulinons 
steps, nonnally hold tax ollieials lo striet ae- 
rmmlahilitv'. One slight lajise nr misstep, 
Keemiiigly nnimportam to laymen, may make the 
whole pinrfdiire invalid, it is nm surprising, 
llieieloie, that lax titles are generally viewed 
with dee|» siispieion. 

I•.lli^iell( mlininlHtraiive organi/Hiion and prnc- 
di es ill die process of property assessment are 
vii.il to the tax»enf«in'enieni system. Assess* 
nieni in in some places handled by .several dif- 
feieni and oveil.ipping snlidivisions nf govern* 
iiieni, widi i-onsequent assessment rnnfusion. 
Ill odieis, the .issrMing area may lie so small aii 
lo piecinde the mtahlislmienl of an ellieleiU tir 
icilinically ‘amnd hyniem, hand records and 
ilrM'iipiimis may not hr kept aeenrale and 
np iinl.iir, wliieh is an Item nf spei'ial Im- 
pmtaner. .‘\ eommon pr.u'dre under township 
aMC'-Miieni and sometimes nnilrr comity systems, 
is lo (opy die leeoids of previous years and to 
"piik np" new or nnlistrd properties when 
iiMpiiiy is made as to taxes due, Old ermrs are 
l onihnied as new ones are added, 

III many Slates axsessinent is really self-iissess- 
iiiem, wliedier or not loniemplaied by law 
(hat is, iiidividnal landowners virtually set their 
own valnaiions wiilmut any nhjeetive iiuerpo- 
Miion l»y |i»hlii axsessoi'R. Much property may 
esj-aiw noiiiT ahtigriher and other parrels 
1M7 (lereeiu in one insiame) may he so badly 
drutt i'ilK'd an to endanger the whole, collection 
prneeita. 

A |Hiriioii perliaj^ a very Ihrge [Kirlion in 
tome iire«.« of chruiile lax delinquency may he 
due 10 grt.^ uvcrii^^meni of low-vniucci land 
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in comparison with land of l>eUci’ qnalily. As a 
consequence, such land may bear too Ri’caC a 
sliarc of the tax burden. Some aullu>iili<rs 
believe that this is the ono point where lh<; im>sl 
productive improvements could be made in tlie 
administration of the real properly lax system. 
Its importance should not be judRwl by (he 
brevity of its treatment licre, since llie .scope t)f 
this chapter permits only Imief mention of the 
problem. 

Virtually all autlmrilic.s agreii (hat adminis- 
trative improvements wlueli should be con- 
sidered include: (1) 'I’hc transfer of assessing 
functions to n governmental area large enouf'h 
to warrant the full time of a well-paid aixl 
technically qualified a.s.sc.ssing ollicial; (?.) the 
use of competent centralized assessment f<n' 
equalization of assc.ssmeii(s among hwal a.ssessing 
units of government; iind (y) organized and 
cflcctive Stale supervision over the local assess- 
ment process and the records associated with 
the tax collection system by a Stale ’lax (Jom- 
nii8.sion or equivalent iiuthorily. It has even 
been propo.scd thin llut whole assessing .Hystem 
be completely reorganized under a Slate au- 
thority with a professional stall'. 'I'he Slate and 
local governments should not fear that such 
measures would mean usurpatum of local self- 
government by the Stale, beeanw* (be making 
of assc.ssmcnts is a technical process wlih-li does 
not, and should not, involve [>oiicy iIix'IhIoiih on 
the part of assessing ofiichds. 

Central collection of (axes is preferable to a 
.system in wiilcli many small unltH (ujIIcci separate 
levies in a given area. It reduces the ceunplica- 
tions of separate records, is m(»r<! convenient for 
the taxpayer, saves adminialralive expenses, 
reduces the possibility (»f procedural errors, and 
makes more likely a well-operated system, ’lax 
collection by full-time salaried ofliiciain has been 
found considerably more eneelivc than lad- 
Icction by large numbers of parl-iimc collectors 
working on a fee basis. 

Grouping of all tax levies in a given local area 
and handling them as a unit in current collec- 
tion and subsequent enforcement would also 
help reduce legal complieations which may arise 
when two or more separate taxing districts in the 
same area each carry on the assessment, levying, 


and colhxuinn nf laxcs on tli„ property 

ICach may tipcralc in complete disregard of the 
othcis, will! the irsiili Unit mi one may be able 
to ioiTrlose lax liens ami obtain good title 

'(’here is cleai ly an adv.-mlagc- in eoiisolidatiiigall 
liens in a single enfoiveiiieni procedure in such 

iiislanec.s. 

Mi-ASinuet to .SiMtu ii.v I’nnci.iniUKs and 
Ki.inici: (loMs 

Vachnis im-astiies are iiiider con.sideralion to 
iinpi'4iv(* (ax pioeediire. 

Altl’. I'AX SAM'S Nl'.Ct'SSAItY? 

It is deliaiable whether llie ordinary “tax 
sale,” which is hehl soon .ifuT thie dale and is 
fiillowetl by a ledeiupiion p«-iio(l, is a feaime 
worth relaiiiiiig with its presjuil eondiiions and 
liming, ll liiis lieeii proposetl that it be abol- 
islual, in favor of a sysieni under whieh the sale 
w««ihi be Iteld srveral years ain'r llie lir.sldclin- 
queiieyaml wiiluiui “aftei'-sah*'' privileges of re- 
ilemption. ( I'lie ( )liio procei lui e is of this type.) 
■raxiMy4Ts svoiild eoniimur to enjoy an ample 
period of grace during which they could reclaim 
•heir inopeily by paying up dcliiKiuent taxes 
ami penaliies, rhi!i would coriespond to the 
pre.seiii redrmpiion period, except ihiil ll would 
run belure not after a sttlc occurred. 

The propose«l system wmihl lethicc costs and 
administiaiive worries, for fewer iracls would 
have to be ollereil fnr sale fewer limes, and less 
bookkeeping would be ueethal. Redemptiom 
liming the grm e period would inaki; it unncccs- 
»;iry to oiler some or in.uiy traels; and other 
Iraels wbieh ai<’ tioi iDinally aiiraetive to private 
piirehaHer.s wotilil not have to bi^ it'piMtt'dly re- 
•»llere<l. Moreover local governmenis would 
gain by reiTiving the pcmidiies whieh now often 
aceme m tax pmehasers; ami ilelinqnenl lax- 
payers who redeemed would also benefit be- 
cause they woulil not have to hear the costs 
Incnrreil in ojj'ei ing tlirii property fi*r sale. 

'I'he juost import. ml advantage, however, is 
llmt sm'h it system Imids ilself i<t (he proposal 
made in chapter H ihiit lax-reverted lands be 
clasHilied as to ilielr tise siiititliility heftirc being 
on'ered for sale (o private rllizens. If, follow- 
ing the “period of grace,” title to nil remaining 
delimpteni lands were auloniaiically taken over 
by the ptiblic, wliltmil permitting private per- 
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,o„stobicl,.'.pul.lioi.Kon,',y .■onlil . ImssIIV il.rn, 

and then mkc a|)|m)ininln !ite,i« t<' "f 

them This I'nliicly ut'W. iw 

OrCRon, Califoi-iua, Idaiio. and Utah, all lax 
dciinquciU lands iuc- now “snl.l" (or “.slr.mk 
off”) 10 a laxiiiR anil (Slain or c.mnly), WJllaml 

being olTcrwl to privalc. bid.lriM. 

The arguable disadvaiUago in posii.omnK sain 

so long after deliiKinenc.y lirsl occ.ms, iailiai ihn 

delay might inlerfeir, with tbi' iH'ilormanrn of 
the two main iim'imses of llu* presriii lax salr: 
(1) To eneonraur itaynu-nt of laxr;i and (1*.) to 
provide means for raising iinmndiatn rash rrvr« 
nuc to supplant funds lost as a i oii'U'<iiirn.-r of 
(ax delinquency. Hut it is tloiiblbd whrlhrr ibr 
(ax sale now elfeclively serves eidier of (besr 


purposes. 

In numcrons loealides, dining leeeul yrani, 
ihcsale has provided lillle or m» ineeniive lu ilie 
payment of deliiKiiienl taxes, ‘l liis lias beeo 
because of a lack of pinrbasers, ilte esinteui e ol 
aredemplion period following sale. i>r IcgMaiivr 
concessions to ilelinipieiu taxpayers, or odirr 
reasons, In some areas, of etansr. ibe ibieai of 
sale may slill iitive some elfrei; bm ii is pnibable 
that anollmr tlevitT, sm b as bxiiig a .snila ient 
money penalty for (lelimpirnt paynirniH, wotild 
produce the siiiiie result. 

In “normal limes" rnleniplaniR are usually 
about ns great as e.unrnt delinquem lrs in KtM«l 
land areas ho lluu tlierr is liule nerd for an 
immediate sale to provide reveniir to irplarr 
that lost due to (lelimineneiefi. ’I bis raimoi be 
said of poor areas, where even in uniotal iitnr« 
the volume of tax tleliiapieia y ennhuues Its 
unhealthy growlb. Ibu even tlKMigb ibesr 
areas do need bninediaie revenue m ollsrt tax 
delinquency, the tax sale fails to provide it 
because proapeelive pnreljasei.s are more in- 
terested in rcdeminion penuidrs than in the 
land and generally refuse to bid exrrpi for 
tracts they think are going to be irtlremed. 
Even in ihc«c areoH (ben, a tax syfiiem ibm piwi- 
poned the sale wmild jn tibnbly provide as imirh 
revenue from redemjnitms as e.uuld Ire ubininrd 
from the earlier sale procedure. 

Losses in immediate revenue suffered duriiiK 
a iranaliion period by reason of abandonment 
of the lax sale, could be made up by sbort-ierm 


bornnviug. Cosl.s involviul could Ijc covered 
ibroiigb intercHi or penabios collocicd at the 
[Uuv. of redemption, or tlirougb use or .sale of 
the forfeiK'd land.s. 

In |H'riods of depression, when delinquency 
is bigbesi and local govenuuenis are in greatc,st 
nretl of fiiml.s, the jnnnber of private buhler.s at 
tax .sale.'i drops .sharply in both good- and poor- 
land areas, .somedmes lo sneb an extent (bat the 
lax sale produces praeiieally no revenue. If, 
tbenToie, as much revenue eau be oliiaincd 
fnmi letiempiions under a sysitmi jirovidlng for 
a postponed sale dining norma! limes as from a 
sysiein proviiling for an earlier sale, ami, if ihc 
earlier sale fails to bring in immediaie, riwcmic 
during litnes of depression, iliere is no very Hub- 
Kianiial reason why die .sale sliould not lie held 
at a later dale in onler to gain the advaiuagi^H 
ibal ai coiiipany a late sale. 

loinotAi ioiaa:i.<iHoui', oftiiktax i.ii'.n 

If the (a\ oliicials have sirietly followed all 
applieable piovisioim of die siaiuie.s, a lax deed 
isMieil fill' iioiipaymeni of taxes would lx* valid 
and would eoiivey a rlear lllle, Misiakt's and 
failuies to ap]iiy laws as eonqillcuu'd uh our 
piopriiy lax statutes, however, are )iraeiieally 
imavoidable. Since ilepriving a man of bl.t 
pKipeity is a harsh ai'ilnn, (be ctiurlH have 
iiisisird (bat adminisiering oHieers observe 
nlamtoiy ileiails exactly. Kaibuc lo follow the 
Iriirr of the law conseqiienily makes inelfeclive 
the piocedural .step at which die mistake oecurs; 
and siicli iiivaiidity at any esseniial step will, of 
couise, iuvalidiile a tax lille. 

Ibulei piTsnu eomlitlons, missieps arc bo 
nnmeimis ibai a high peireiitiige of lax deeds 
lack force. A purchaser of land whose lille 
depends upon the validity of a tax deed cannot 
know, wiihom a costly invesiigadon, whether 
bin deed Ifl or Is not one of die. few sound ones. 
Ibiyers are customarily snsiMcmu.H of all lax 
deeds iiiuil llieir value is eslalilislicd. 

Since ibr judgment of a court of adequate 
jurlstlU'iion, coiilinning the validity of a tax title, 
is accepted as W'ltling all doubt, it has frequently 
IwcM suggested liiul .States follow the practice of 
enforcing dclhuptcnl collections by means of a 
Judicial action. Tlie taxpayer could tiicn appear 
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in court and protect his proi»erty aipiiusl unlaw- 
ful seizure. Some States now have htw.s provid- 
ing for a court luuiring hefore lax-drlitupuml 
lands can ho sold. But twen hero .statutory 
qualification.s and court interprelatiouH have 
frequently rohhccl the procTedlng.s of lludr full 
cffcctivenc.ss, ,so that tax titles e.oiUinue to remain 
weak, These slatnte.s could he aineudc'd, lu»w- 
cver, and made more effeolive. 

Of the availahle forms of adequate puliehil 
action, the in rein tietion to foreelost* lax licm-s 
ofTcns most tidvantages. Bri<dly Hlate<l, an in rem 
action is dirceled ngtiinst tlu^ IjukI it.self riilher 
than against the per.son. (Taxing juriHdieilou.s 
in the poorer rural eountie.s .simply eannot stnord 
the in pensoiuun tietion with its t'ltdioraie re- 
searches, notices, tmd costs for each individutil 
pared, whicli mtiny mmu<d|»{ililie.s litive advan- 
tageously used to f()r<‘elo.sti on relatively high- 
value cldiiK|ucnt city properties.) The in l■l•nl 
action, parlienltirly when conpletl with the 
“blanketing" of a imiliiplieily of ilelinqiient 
tracts into a single proceeding, oirer.s espeeitil 
possibilities for the poorer rurtil eouiuieH wheie 
low-value, abandoned, tax-delinquent land 
abounds. Miehigtm has used thi.s iyp(* t»f pni- 
ceduro with good reaulls slnee 1H‘)3. Hnih 
Oregon and New York adopted statiUeH em- 
bodying its prineip|{!s iti 

An in rein judic.itil action might he hegim 
every year hy a certain taxing unit, such as a 
State or county, to fortnilose liens for d('limpien( 
taxc.s on hclialf of all uixitig unii.s. All liiiidH 
delinquent within cacli eoumy could he Joined 
in a single "blanket" action, in order to lower 
cost.s. Tlic action could be l>egun ai the e.xplra- 
tion of a "period of gract?," such iin snggesii'd 
above, or sooner if desired. In eiduu' tiase, the 
essential parts of the action would eonsist of; 
(1) Notice to landowners and other Intere.sied 
parlies, (2) hearing before the court, (3) jmlg- 
ment, and (4) sale. The sale might nutoinaii- 
cally transfer all lands lo the State or nmiity 
pending cicei.sion as lo their final disposition. 

One of the most important elcniems of a fore- 
closure action i.H the giving of notice lo peimms 
having an Inlcrest in the land that action has 
been started, since proper notification is easentinl 
to enable the court lo pronounce a binding 


judgmmi. There is no (pir,H(i„„ 
court has a.ie.pmie Jurisdietion to adjudge th. 
rights ol any.me who is served rier.sonally whl, 
imliee. even ihniigh he ignore the notice aiul no. 

In many eases, however, partic- 
ularly in lax-eoMeetinii aetions. it Is impractica 
hie to serve personal noliees on everyone 
interested, for ili<- reason that .some nmy be 
unknown or iinpi^ssihle to find; and in the col- 
lec tion of i.ixes on low-value lamls, the costs of 
serviee and lilh- seareh to find all i,uercstci| 
pjirties wonhl often r-xeeed (lie value of the 
property. It is lliercfore g<’uera!ly considered 
desirahle in lax-eollrelion aetions that (he notice 
hr an simple ami inexprii.'.ive ;is may he eonsislcnt 
wilii eonsiiintion.d iequiiciiient!i of due process. 

The ahsolme minimum miliee ibiii meets con- 
stitutional re,|nii'emetns Is not entirely certain 
hill it is well esialilislied iliat no personal service 
is required in an in rem Jieiion. It is .sullicicnt 
to pnhlish n notic e wliieh deserihes ili(> hinds and 
initnins all "intfiesird pensomi," willioul nam- 
ing thc'iii. of the eonrt ai-iion, ’I’hi.s notice, 
griirnillv spe.ikiiig, shmild he piihlislied several 
limes to make sine, so far as po.sslhle, that It 
eoiiirs to the aiieiiiion of everyone interested, 
Ihihlii-aiiiins are usually spared a week apart. 
My a Ju.miie, Mieliigaii atieiiipled to dis- 
peu'ie with dir puhliiihing of land deserlpiions 
ill the noliee ami reipiired merely a .hIuji’I Hlalc* 
meui iliai a list of the laiuhi ad'erled eiiuld be 
iiispeeted at du- rmmiy ireasnt’er’N ollioc; but 
this Htamie Was ileelared uneon.Hiiiuiiimal by 
the State Supreme (loiin. The New York 
legishuttre in 1'};V| pnividrd for mmdi the same 
Koi'i of noliee, with tlie addition dial warning 
n( die iu'tion innst also he mailetl u» the land- 
owner. 'The diireiriire lietween the two pro- 
eediires tnay he snilicii'ul to e.sifihlish llu, con- 
Kiiimlonaliiy of the New York .statute. If the 
hiw is upheld, iliis inexpensive mejuis of giving 
notiee tuay prove of value to other States. 

Following noliee of neiioii to foreeloso the 
tax lieu, tmy lanthiwner, mortgagee, or other 
person intereMed is privileged to file an answer 
ttiid iisk for a .Nep.u'aie hearing heforti the court 
with respret to bis iraet of land. Usually, the 
|j«ue« rJliKi’d hy bin atiswer Avotibl not require 
tbal aetioii lie stopped on the rrinaining lauds. 
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although it miglU under suine . i.rumslniuTS, 

as in eases wheir the legaiiiy nl' an lax 

levy were involved. Diseirdon to .leeuir 
wilder the main atUion slmidd he .mispemle.i 
ncncliiig the (lispo-silion ol' tlie w'liaiaK- heaviiin. 
couki, of course, he placed widi dn'Jn<l|«.-. 

At the heitring, wiiether in the main aellon 
or in a separate oiu!, the delimpient tax IImi 
prepared hy tin; tax eolleetor would lie pritna 
facie evidence of die amount due on each (rai l 
of land, as well as of the ohservanee of all of (he 
statutory recpiireinents. 'Hie owner, if hr <-lu»;ir 
to appear, would hi' allowed to make a dereiinr 
indicating lluK no tax lien existed against liis 
land or tlnit the lunounl shown on the tmoks 
was not eorree.l; and the eniirt w<inl«l deirrmine 
Ills rights. If no one defended the a< ii<»n lor 
certain traet.s of land, and the eonrl found ihai 
a prima facie ease against the lands was rstah- 
lished hy ll'o cnlleelor, judgment would hr 
rendered on lielialf of the taxing unit, mdeiing 
the lands to he snhl in satisfaelion of the tax 
debt. 

The sale following an in ri'iu jndh i.il aethni 
to satisfy the tax debt does not re<piire fm ther 
discussion, except to note that if lands are olfrird 
to privat<5 hidders til nw ailvei lised fade, lUr 
sale proceedittgH should he review«'d and enn- 
fit'incd hy the emirt to iissmc that they wrir 
properly (lan'led out. On the other hand, if, 
as rcconnnended, all lauds are "sold" m the 
county or State which is merely a Imok- 
keeping tranKiielion eoiilirmatiou m.iy not Ik* 
required. 

The laws of several Stairs [inividr for |u<lirial 
actions of one form or auoiher wliii h do noi 
result in sound tille.H. Hut ihrir legislative and 
judicial hi.siorie.s are freipienily rieh wiilt infor- 
mation that will guide (hr shaping of n new 
statute seeking to avoid the failings of the olil. 

Under .HuiUiiilr siauues, if any prison iio 
tcrcslcd in lax-delinqurnt landN failw ui appear 
in court and eonlrHl the action, he grnrially 
cannot complain llieieaftrr agahiKi the xale of 
the land on any ground iliai hr iniglil Imvr 
raised in the judicial sietion. Hr hiri had Im 
chance to be lieartl, and a failure to takr ad- 
vantage of it prevents him fium eoniplainiiig 
thereafter. There arc a few exceptions, hiii 


ihry oeenr only under such unusual eircum- 
Hlaiurs that they are of slight pr.ietieal impor- 
taiiee. In many StaleH, however, existing laws 
governing judicial aeiions in lax proeednres 
permit many harrahle eninplainls to he raised 
later in .miits attacking lax titles. 

rUOTKCTION Ol- tloi.niuts OC INVAl.ll) TAX TITI.C.S 

Many points at which mistakes all'ee.llng the 
validity of tax lilies ran he made liave been 
mentioned. .Several legal ileviees, aside from 
judieial proeeeilings, have been perfeeted to 
secure at least partial prolei tiun against tlieir 
elfeet. Thr.’ie iui'luile itiiralive acts, slalnles of 
liiuilaiinn, anil laws reipiiriu); persons wiio 
•mrerssfully attai'k a lax title to pay hack taxes 
.ind ()ir value of unexliausted improvements 
lousirueted hy the lax tillehnider. Although 
the pioireiloii olfrred hy them is in no ca.se 
• (•mpirie U hi ncvTi’thelesH snhslantial. By 
dhironragiiig lawsuits In hreak lax title, or 
uihri wise limliitig liic condillniis under which 
atuu k'i on MX tide can lie inaile, these devices 
serve to improve the inarkelahilily of (iix titles 
and at die same lime to lay the basis for eifeetivo 
land policy. 

A enraiive act hi one providing that eerlain 
mistakes or defecM neenrring in llie liixiitimi 
pioeevs will not alleel the valhliiy of a lax sale 
or a lax tired. Tiie iyp<^ of ih'fect that ean he 
avoided hy l■ul•aliv<• acts Is restrieleil hy limila- 
lions of the Keilei'id and .Slate ( lonstiluiinns to 
"infoiiiialides ami incgnlarities" (hat is, mat* 
ins of minor practical importance such as 
clriieal rrrurs, failure to iieliver llie lax hooks 
to the cullrctor within tiie prescriheil time, or 
failuie tu verify the (le)ini|uenl list, ami .so on. 
The reastin for lestrleiing die .scope of curative 
aeiH is ihat iheiv opei'iitiou is reiruaclivo; nml 
conHr<|nendy, to give ihem hroailer cH'cet would 
tlepiivc lainlownm tif suliHiauiiid vested rights. 
Defn Is so vital in character as in he heyomi the 
iriio>peciivT reach of a tairalive act arc called 
"jmmlictional." .[uriKiliciloiml defccls arc so 
bade, that it h iinpussiblc to cure them rclro- 
activelv*. They include such things ns erroneous 
dciteilpthms of tiie Itmtl, or failure to give ihe 
taxpayer aniiee of his ajwe.ssmeiu and u chance 
lu proiesa it, and the like. 
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Statulcs ofliniilalion place doliiiilr (imr liinil.s 
witiiin which ohjcctors arc privilcffcd (o he 
heard, or to he forever barred from <|U('N(ioniii}' 
the tax title. I'lieir underlyhift llit'ory is dial 
if a landowner known, or should Icihiw, that a 
tax deed to Ins land lias hiaui issued (o auoilier 
and he does notliiujj to {c.sl its validity williiii a 
rcasonal)lc period d liuus it may he assunied 
that lie feels the lax deed to valid; and 
accordin^'ly the lax deixl is eoiU'lusiv<'ly pre- 
.suiiicd to lie valid. Ihe puhlie iuler<?sl, more- 
over, require.^ that luieeiiainly iu laud owiirr- 
ship be avoided, and that (|ueslions of title be 
settled without delay. Stalute.s of liutilalions 
thu.s go much further lliau curative acts; hut 
bccaii.se of a lack of nnaniiuily iu court deeisiuus 
it is impossihlo to say just how they alleet juris- 
dictional defeel.s, 


Gouu intei'jjrelaiioiifi of statutes of liiniiaiion 
vary from fiiale to .State iuui often reveal a eon- 
.sidcrablc degree of judu'ial (sinfusion. St'veral 
cour(.s liavc, for exainple, failed to recogui/e the 
distinction hetween eurativtr acts and siaiuies of 
limitation, and have eoiwtrued the laiier as 
though they were the former. .Strained enu- 
sli'uclloii of the langn.age of the statutes has 
l)ccn frequent. Neverlhele.s.H, ftatr hasieeoiisiiiu- 
tional principles eoneeralug siatmes of limita- 
tions in Uix-lille mattei-sare apparent: (I) ’rheie 
must be some aeiual tn* coustriietive kiiowletlge 
by the landowner of ilw opposing elaim of the 
lax title; ( 2 ) the landowner must he given a 
reasonable iieriod within whieh to aiiaek the 
lax title; ( 3 ) the tiwner nmsi have available i 
real ranctly to attack the tax title a.al to esiah- 
Iwh his rights during the miming of the limita- 
tion period; and (^l) a.s long as the deliminent 
taxpayer retains pliysieal p<».sses.sion of the n|•„n. 

cny, a statute of limitation cannot alleet Ids 
rights. 


inc requirement that there he some act 
or constructive notice is ordinarily smisl 
by the ramdina: of the (nx dml. 
other method, might „1,„ |,o if ,, 

V dod by law. As for what consiimte, n rrni 
able penal, the United States Supreme (la 

mos States provide a longer time. The renuf 
ment that the landowner j,o,sa, a reme 


llm I fif (|„. •, 

lion will. 

by s, 0 s,:„„ sovrre ; ■ T'"'"' 

bam.i, Ait.n,:,,, |||i„„i,„, “ Ala. 

I„ i„. bt.ilc o„Kc„, 

il.m 

I' y O' t ." ■ ■ 

'■ 0 """. a w;,y,.i h,. wh,.,h,.r ,h.,r drei 

b"«™io„ giv„ 

; I"""-;""" Ih:,„ ,|„n,. uml,..' whirl, u.c 

"I"" widi,. ii„. 

Momwer 

■‘'''''''bl'''b'Mhov..ol,;,, I, r,.,,hr|, I 
live l.y ,0,00 , 00,1,1 wlii-o Ihr imodidiiy ,|f || 

wool,! 

"1 il ilw l.ool w,.|,' ,Tiom.mi,,|y .i,,,,*,, 

"'"I '"ll'vii,,,, i.reiTccIi,,,,, 

'".ally |,„i,| 

b" ', "r if „„ lox,., I 
levied .ii'.nilM ihe pro|H*rly, 

Alihipm.ih m.iny ol'da-ir deel-iiniis were handed 

<l*.wii ye.i|.i iign. they mH) 
toihiy At le.en they r.ist tiomc dmiht (m die 
dhviivenr.,, uf staiiiles of liiiiliatioiis 
ns .. |.i..oviive devi. r. Michigan, however, by 
Miihi^ing bnih die hlankri ii. lem iu.lieial aeiioii 
and ihe Maino’ i,f litoiiatumii has seemed 
udrqnaie .Si.ne tax' nile-., 

Many lawMiio* .eekiug o. hieak liix lillestoiikl 
I't* dU.miaged hy laws whieh rmpiircd the 
niiarkmg pa.iy o. p.,y the ia,s titlehi.Iders the 
v.dne o| aiiy miexhau’iied inipinveiiieiits that 
limy Itiive heeii placed tin the land since the 
•hue of the tax tha-d, Laws of this type have 
Iteen rnaeted in Indian.i and Oldo to prevem 
•‘tMi'ks .Ml (ax titles Itehl hy the .Stale; and 
Aikmisas has a similar .niaime proireiiiig all 
tax thieliiildris. |'■l|l(her proieeiioii is nffordi’d 
ine lille il (hr atint ker is {dsn rcqiiimi 

pny all liaik taxes, penalties nnd iiilercst 
for e.M'h year I’mm die liifii delinqneney to the 
tune (he (ax deed is held invalid. In Minnc- 
Jiniii, (his Slim innsi he drlivrrrd tn the court by 
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the attacking party when he eomin<;nces snit. 
If he is unsuccesslul, tlu? money is returned lo 
him at the termination of (he suit, hut is paid 
to tlic proper j^arty if lui r<a;ovei-s (lie land. 
Such measures in many instances, would afldrd 
a practical ineilibd of i)ro(eeling lax titles in 
areas of low-vahu' land. 

aONSTnUTlONAI, CONSini'UA'JIONS 

Any modiruauion of (ax-colleetion .slntuiea 
must, of course, conform (o conHlituihnuJ 
requirements. At various poinl.s above, par- 
ticular constitutional problems Imv<* been dis- 
cussed; ))ut liier(! ar(i a few oiIkms which al.so 
merit mention. 

An imi)or(aiu ijiicslion is whether, under 
comstitulional jinwisions, the law in for<‘e sit 
the time of the tax .stile innst govta ti snl)sei|neni 
proccdure.s or may he t^hitriged by the legisla- 
tures. Glu'onieaily deliiupu'nt hinds eon.stiinto 
an immediate problem, but adeqnate. legislation 
dcslRUod lo expedite }iohili<tnH to this problem 
cannot he adopKxl nide.ss legislatures are free 


to fibandnn existing ])roccdiircs where necessary 
and lo develop new ones in their .stead. With 
the ijos-sible cxcq)lion of a few States, it is 
believed that legislative authority is ample for 
lhi.s purpose. Most courts hold that, while the 
rights of a landowner whose land is sold to a 
private purchaser at ti tax sale arc fixed by the 
(hen existing hiw, this is not true when the 
lands fail to sell and are .struck off lo the Stale 
or eoiinty. Aewmling to these decisions, the 
States are free to pi'ovide new procedures for 
lands wliitdi have not heem sold to private 
buyers, 

(i<‘r(aia coiisliluiioniil rcqinremcnt.s prevent 
arbitrary action l)y legislatures, and may bar 
shortening the redemption ijcriod or imposing 
more oiierotw conditions of redemption. But 
it .seems probalfie lliat requirements for notices 
ol expiriiiion of the time of redemption could 
he greatly simplified and that a judicial action 
conlfl he ns(‘<l to forcclo.se a laxjiaycr’s interest 
in delinquent iiroperty as suggested above, if 
a legi.slaiure so do, sired. 



STATE LEGISLATION EOR BETTER LAND USE • Chapter / 


State Land Purchase for Land Use 
Adjustment 


■puni.iG H'onii.'.s choosini? amuiiK availahit* 
measures for improving: land iiacj arc in a 
position to make certain c!car-cm CJ)mi)arisons. 
Can tlic job be done by rcKulalinj^ the use and 
occupancy of the land through devices such as 
land use rcgulationSj zoning, and restrictive 
covenants, or docs ilic situation retjuire public 
management following purchase? What arc 
the long-term costs under the two types of 
devices: do the subsidies now extended by 
public bodies exceed the cost of acrptlsition? 
What arc the benefits under the two methods 
in terms of individual and general welfare? 
Gases where desired ends can be olilalned 
through zoning arc discussed In chapter 1 ; cases 
where land use regulations arc tideriuate, in 
chapter 3. I'ho following ptirtigraphs cite in- 
stances where ptiblic accpiisiiion, either as a 
supplement to or a suhstituic for regnhu(»ry 
action, promises most for good land use. 

Situations in Wiikiu Statk Tmnd PintoiiAsiv is 
DitsmAni,E 

State and local acciuisltion seems desirable in 
the ease of lands wlicrc public acquisition would: 
(1) Supplement zoning in clliniitaling excessive 
governmental costs for scrvicc.s rendered (<i 
isolated settlers; (2) supplement land use regu- 
lations on lands where the rcgnlalions are 

This chapter was prepared hy the following aiihrom- 
miuce: Kdwmd Great, chuirmnn, Soil (tonaerx'iuloii 
Service; Ellery A. Poster, Bureau of AgrIculUiriil Kco- 
nomica; Virgil Gilman, Exienslon Service; IMwtird 
Stone, Farm Security Admlnislrnlion; Alfred B. lliiKliigt 
Forest Service; Paul Taylor, Ofllcc of Laiul Use CooulC 
nation; John H, Drnxlcr, Soil Conscrvutlon Service 
Maurice Silverman, Ofiicc of the Solicitor. * 


inapplicable; (J) ciuilrol bazards to [he public 
health ami safely and to adjoining properly 
(-1) restore lands iVoni idleness and depleiion to 
productive uses yielding revenne to loeal com- 
luuuities; ami (S) I'aelliiaie proper use of State 
or cottnly lands wliieli Imv.' l,een obuiincd 
llirniigh lax I'cversion or foreelosnre or in other 
ways but not aeiiiiiied for some speeilie purpose. 

TO .HUei'M-.Mr.NT ZONINO IN Tllg lU JMINATION OF 
KXCKHSlVg tJOVlUtNMKNI' (KWIX 

hniids dint need lo be aetpiired by the public 
in onler to etiininaie excessive Kovenimontal 
eosl.s are oidimirily oeeupied lanils loemcd in 
Hparsely settled areas unsuitable for .seiilcnicnt. 
As indicated in eliapltrr I , oeeupant^y of isolated 
farins in sneh iueas IVetpienily resnlw hi unduly 
high costs per laniily in I'lirnishing public 
servieeH ami faeilities sueh as roads, schools, and 
reliel. In a niiinber of eascN, the oeeupied 
pi'opn ty could be aei|iiirrd at a price rqiiivnlciu 
to llte expense of inainlaining the roads and 
transporting the eliildren to sidinol for 1 or 2 
years. 

/oniiig enabling arts nnnnnily do not j>rovidc 
ftn* the eliiniiiiuion ol nonenul'orming users of 
the laud. 'Id tin i«, miglu violate State and 
I’etleral eonsiiliiiituis. Seiilers who arc cur- 
rently ransing excessive pnltlic expenditures for 
pnlille. services can iherehiie eonliniie lo require 
tlieae «ervii;es after mi area has been zoned, 
Some of these fieiilers will leave later. Where 
(lie family that moves Is the only one requiring 
eeriain faeilitie.s, its going eliniinaics their cost, 
lUit if (he family that moves has been using 
public facilities in nmjimciion with a few other 
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isolated settlers, the total cost of fiirnisliing 
public services and facilities will not be reduced 
by its going; the per capita cost will he increased. 
Only after all of the isolated fauiilics using a 
particular road or school have been relocated 
arc signilicant economies reali/cd. An acqui- 
sition and settlement program through which 
movement from the ar<^a can lx; accomplished 
as rapidly as the p(!0|)l(5 heconu? willing to 
move therefore greatly strcngtlKnis a /oniitg 
program. Aequisition, liy enabling the settler 
to realize on liis etpiity, assists him in locating 
elsewhere. 

In dealing with this problem, the lir.sl, step 
should he to prevent fnrtlier settlement on iso- 
lated farms by zoning areas imsuited for agri- 
cultural purposes against further .Hettlemenl and 
hy retention in public owimrsltii) of lands which 
have reverted tlirough tax ileliiKpiency. 'I'hc 
scctmd step is to eorreel tht^ existing .situalion.s- 
Whore Slate aid for nttids, schtiols, aiui other 
pul)lio services and fjualiiitis is supplied to local 
governmenis, ihi* Stale as well as ilu; local gov- 
ernments lias an interest in tite (lev<‘l<.pment of a 
program fttr the solution of the. problem. Acqui- 
sition of the oeeiiphul tmd isoliite.d I'anns which 
ncea.4lon the high costs for roatls, schools, etc., 
thus itssisllng the families to relocate in estab- 
lished comimmllies, seems to Ik^ the nutsi cllec- 
livc way ol metdiug ih<^ problems prestmted by 
indivklnnl cases. A pnigram involving the ac- 
quisition of Htt(!h isolated farms, jointly (danned 
ami earried out by the Slate and loettl govern- 
ments in cooperiition with local grtmp.s, is a 
practical mtmns ol <‘(r<a'ting eeonomh's in the cost 
of rendering public services and stipplying public 
facilities. 

Aside from .saving.s in ilie cost of puldie. Kcrviees, 
there are otlter reasons for an aequisition [)ro- 
gram to {iceomplisli the reloemuni of noncon- 
forming nsers. Isolatiott breeds lemplttlion to 
break gjiuK; laws. Isolated farm.s in n forest 
zone may l.)e tt fire menace. Many isolated 
settlers arc on snbmai'ginal land ami require 
public relief ol one. kind or another. Savings in 
public relief alone would, in many instances, 
justify the cost of acquiring these holdings. 
The fewer the nonconforming tisers, the easier a 
zoning ordinance is to administer. 


TO SUPPLEMENT LAND USE REGULATIONS WHERE 
UEOULATIONS ARE UNSUITABLE 

In many instances, land use regulations will 
accomplish all that is necessary for good land 
use. But in other cases they arc for economic or 
constitutional reasons unsuited to the problem 
at hand. The following example may be cited 
as ease where land use regulations would be 
mcncelivc or dimcult to apply, whereas acqui- 
sition of the land, assistance in the relocation of 
the family, and reforestation of the land by a 
public agency could accomplish the desired 
rc-sult. 

A farmer witltin a soil conservation district in 
the .southeast is living on a small tract of hilly 
land. He and his family arc largely dependent 
upon the iueomo derived from the small, steep, 
l ultivalcd field-s. I he lantl all classifies as too 
ste(!p to remain in cultivation even with com- 
plex soil erosion-control practices; the bulk of it 
sliould be plantcii to trees. Erosion at present is 
.si'verc; the silt is doing damage to good bottom 
lands by depositing infertile debris on these lands 
anti by rai.sing a stream ciianncl and thus 
rwlucing natural drainage. There is little 
doubt but that further cultivation on this tract 
sliould be Slopped. But the limited resources of 
the operator who is also the owner, make land 
use regulations difilcnlt, if not impossible, to 
enforce. 'I'lic farmer cannot pay for tlic plant- 
ing of trees which the regulations require, nor 
wait for returns from tlie planting. To eke out 
even a meager existence, he must continue to 
eullivalc the land. 

If he continues in this fashion, and the land 
use regulations are not enforced, the time will 
come when lie will no longer be able to produce 
a crop, will cease to ])ay his taxes, and will 
finally abandon liis farm. Eventually, the land 
will revert to the county by the tax-dclinqucncy 
route. But this will take yeans, and in the 
meaiuiiuc, bottom lands many limes more 
valuable than his whole tract will have been 
ruined or severely damaged. This Joss of both 
soil and human resources could be prevented by 
the purchase of land and the relocation of the 
family on more suitable land. The payment 
received by the farmer for his poor land could 
be used as a down payment on his new farm. 
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Comparable instanccH mighl he ciletl from 
lands suitable only for ('razing as well as areas 
suitable only for forestry. The end |M>int inuhu’ 
such circumstances is public ()wncrshi|) of the 
land but in the interval much dainagc to soil 
and people will have taken place. 'l'hrou(?h 
public acquisition at an earlier point, preven- 
tion of further severe erosion and relocation of 
the families can iwcvent hwses in produiUivity 
and value of both tlie land.s in (pieslion and 
other lands that they aflect:. 

TO ooNTUoi. iiAZAuns ‘j'o i>oin.in iikai.tii 
AND aAl'iri Y 

Individual practice.H on certain lyiies of land 
in some localities are hazardous to llit* public 
health and safety and to adjoining properly. 
SciTou.s wind erosion areas, lands used in a wiiy 
that menaces public water supplies, lands with 
excessive surface water run-olf creating (loot! 
hazard.s, and lands that are major souree.s of 
silt and erosion debris in irrigation .systems an<) 
stream cininncls .sometimes need to be (i<‘qnired 
outright in order to in.surc proper land tise. 

Where stabilization of shifting sands, whhrh 
arc destroying adjacent farm land, hiilldhigs 
and other types of proiierty, cannot he hrouglu 
about through cooperation with the owner of 
the land causing the damage, ii wotdd seem 
appropriate that the local or Slate goverimieni 
acquire the land in order to effecl eonlnil. 
Several areas on tlie eastern shore of r.nkc 
Michigan and on the Pacllic coast in the State 
of Washington present sucli local prohlenis of 
shifting sand dunes. Unless action is taken to 
stabilize such lands, they may prove an iiieroas- 
mg hazard to adjoining projicrty. 

No quantitative figures can Ikj given on the 
use of lands in a way that menaces public water 
supplies, but there is a general trend in the Kasi 
toward land acquisition to bring about safer aiul 
more adequate municipal water supplies. Tand 
has been so acquired within the watersheds 
from which Asheville, North Carolina, Boston, 
Massachusetts, and New York City derive their 
water supplies. The Public Health Services of 
Vermont and New Hampshire arc advocating 
that communities acquire land necessary to 
secure the safe water supplies essential to full 


realization of (‘t)mniuiuty iii(U)inc from the 
impitrtani tourist iriidc in ilii.H sectiun of the 
country. 

Kacli yrar many small villages and farmlands 
.sullcr cousidrrabir damap.c IVoiu ilash Hoods on 
small .streams wliieb pass iin<)U|rli them. The 
watershed causing the damage may be .small 
ami m»l a pari tif a (lood-eoiurol problem 

(he mdtuion of wliieli would eoiiu! within the 
purview of the I'ederal Idood (lontrol Act, The 
c(».sl tnay be within the means of the local com- 
tmmity. In many insiances, damage can be 
almost cnlindy cliiiiiiiaied by Slate and com- 
tnmiity anion .ii a fraciion of tln^ accuniulaied 
cost of miconirollcd Moods over a decade, 
Application ofstiil and waicc cjinscrvalinn prac- 
tices in tltc coniribnting waterslu-d, installation 
<if Mood-control .slrm'inrc.s, .aiul tumlnd of land 
u.se in Mood plains may do all that i.s rctpiiicd, 
But in some cases, it may be necessary to buy 
Kotne of the land on which soil mid water conser- 
vation prai'tlces are to be apjilied in order to 
prevent uses ineonsistenl with the .solution of 
the jmiblem. 

These snuMI sir;iiegle areas miisi he carefully 
conirolliMl in order to periuil the maximum 
cMeetivenes'i of Mood-etmirul strneiures. The 
lands wlum aetpiirecl can usually be devoted to 
eoummnity i»r rtmniy Idrestii or oilier hencficini 
uses. Wliere Moiiil-eonirol sirmunres arc in- 
Hlalled, it will be neeessm y to pundinse ilu: land 
or llowtige rights for the area to be iiuindatcd 
timing jieriods of excessive surface water. If 
Hood cunirol is to be the sob' public purpose of 
Ntrueiures installed, the tdioice between acquiring 
title to the land or Mowage rights Is purely a 
mailer of economy. Where: the .siriictme is to 
serve n muiiiple purpose, sindi as water storage 
orreerealion in adiiition lo Mood control, acqui- 
miion of title iti the land is usually preferred. 

Nol infretpienily a very loi;alized area b the 
Bource t)f most of the debris that settles in an 
iiTlgaikm channel. Ways of correcting (he 
flimadon are to (1) build a vvaier-.s|ircading 
de.vic(; at the local area, or (2) revegclalc the 
area and exercise .suiugeiu conirfil over its use. 
In cn.se.s where the.se means of control cannot be 
worked out <;oo|ieraiivcly wiili the owner of the 
local area, the arett should be acquired. Likc- 
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wise, where loeal areas of severe gullying con- 
tribute most of the silt and debris wliich is niling 
in a stream channel, and thus destroy good 
valley farm land, as in Northern Mississippi, the 
acquisition of such gullied areas would be justi- 
fied, provided that such gully erosion control 
cannot be brought about more (dliciently without 
purchase. 

TO RKSTOUK IDI.I', AND DKPI.l'/riU) I.ANJW TO 
I'lUlDlKlTlVlTY 

In areas wluue ther(; ar(‘ huge aen^ages of 
depleted and i<lle lands, Slal<; or other puldic. 
acquisitHjn of such “loaling” and low-protliH'.lion 
acres would o()(m th<; way for constructive work, 
restoring them to mon^ prodiKUive uses a.s com- 
immity pastures, Stale or eoiumunlty forests, 
recreational anias. Hecause of iludr low pro- 
ductivity, such lands are now (‘ontributing little 
to the income of the (lommunilies where they are 
located. The rehabilitation of ihe productive 
capacities of such lands, in many caws, would 
greatly broaden and slrengilicii ihe economic 
and social ba.sis of the eommunity ihroiigli in- 
creased prodnelion, Improved einploymeiu op- 
portuiuties, enlarged volume of buslnciw, and 
more slalilc [iroiierty values. 

Ill some, areas, (he problem of idle and de- 
pleted lands ha.s not been earefully invesiigaled* 
norrecogni/ed, for (hat matter, hutenougliailen- 
tioii has been given to the imihlem in other areas 
by residents, resejiridi and educational workens, 
and olFicials in eliarge of public programs hav- 
ing to do with land nse adjustment to reveal the 
need for positive action. 

TO I'KUMn' MANAtll'.MKN'l' OR TAX-DF.MNtiUKNT 
I.ANDS 

A consideralile extent of land obtained by 
Stales or eountie.s ilirongli lax reversion or fore- 
closure is intermingled with other land wliich 
makes difiicuU the aitaimnent of proper use of 
the land hi pulilic own<*r.ship. Inasnuich ns 
land coming into public ownership through lax 
delinquency is not olitaincd in accordance with 
a preconceived plan or for a specific purpose, it 
is sometimes necessary to buy adjacent lands in 
order to facilitate efficient management and 
administration. 


Existing and Puoposud State and Local 
Land AcquisrnoN Programs 

Existing State and local land-acquisition pro- 
grams include: The New England Community 
forest; New York siibmarginal farm-purchase 
program; Michigan land exchange with the 
Ecdcral Government; and proposed legislation 
in Wisconsin providing for buying out noncon- 
foriniiig users. 

COMMUNri’Y I'ORKSTS 

At present, there are 1,700 community forests 
in the. United States, of which 375 arc in New 
England and 579 in New York State. The num- 
ber is increasing at an accelerated rate. Twenty 
States (ail 6 New England States) have au- 
thoriv.ed the acquisition of land by town.s, com- 
muailics, or other political subdivisions. By a 
statute enacted in 19^0, Virginia has authorized 
acquisition of “jiublic forests” by certain political 
subdivisions. Other States have aulhorizcd 
acquisition in specific areas. 

The possible benefits of community forests arc 
many. 'I'hcy can produce cash returns from 
sales of forest products, furnish employment, 
and .supply commnniLy fuel yards. They can be 
used for recreation, and whh certain restrictions 
on such use, lliey may be the fionrcc of safe and 
conslaiu community water supply. 

STATE RUUmiASli 01' 8UBMARGINAI, LAND 

Since 1923, the New York State College of 
Agriculture, in cooperation with other State 
agencies, has been studying and classifying farm 
areas in New York State with reference to their 
.suitability for agricultural purposes. As a result 
of these studies, certain farm areas have been 
designated as suitable only for recreation and 
forestry, and in 1931 the State authorized a 
program of purchase to bring submarginal farm 
land, much of which has been abandoned, into 
public ownership for forestry and recreational 
U8C.S. The 20-ycar program anticipates State 
acquisition of land at an average rate of 100,000 
acres per year until 4,200,000 acres have been 
acquired. To date about 400,000 acres of land 
have been acquired, or about 50,000 acres per 
year. 



WISnONHlN I'UIUniASK PUOI'OSAI. 

A proposal for huyinit out nonnnifonninfj 
users in zoned areas, inti’odue(?tl in tlu^ VVIscon- 
sin leffislature <lnrin|.',' the session tif 1937 

(Assembly Hill No. HHS, A), passeil llie. lower 
IcRislalive house, Inu was not vote<l on by the 
Wisconsin iSonale. 'FIk! bill pi<tpose<l to set up 
a Slate seiller-reloeatton eonnnllle<‘ to investi- 
KaK; eases of hij'h fjovermnenial costs j)f n»a<lH, 
schools, and olh<n‘ i)ublie WTviecs resuliinK h'om 
rcinole or isolaKal setthnuenls within |•estri(•te<l 
use (lisira'ls eslahlished under eonnty zoninK 
ordintinecs. Willi (he. apjnoval of llu* ( Jovenmr, 
(he commiuee was authorized to pnrehase lands 
on which noiuionforinitif' nser.s had been estab- 
lished before (he enatument of a eonnty zoninic 
ordiiuince, when the removal <»f the. owner, 
renter, or purchaser under a land eimtrmi 
would cfl’eet savings in Stale fumls or Stale con- 
tributions to Ideal units of Kovermneni, or bmli. 
All lands so bou|{lit would become State fiMesl 
lands. 

Provision was made for a seiiler-relocaiion 
fund. 'I'o start the pureliase of land, die bill 
would have {ippropriaieti U3lb(MI0 for ila* liisi 
year of the proftram, for the sn-ond 

year, S20,()()0 for llie tltiid year, and 
for the fourth year. In addition to liiese iniiiat 
appropriations, pureliase was to be liiianced 
with .savinitH resulting front tlie relocation of 
families. 'I’ho machinery for this wtis as folhnvs: 
After the coiumittee idl'ccied the reiintva) of 
settlers, it was to (l(Uernunc how much of the 
Slate aid to sehools and town io;id.s “were made 
necessary hy the presence, ofsncli seiiler.i for the 
year preceding their removal.’’ This tunoimi 
annually thereafter, umil the end of was 
to be paid into the seiilcr-reloemion fund 
instead of to the school districts and towns in- 
volved. These funds would then lie used to huy 
out more families. 

Recjuishhs qv a Rtati', r.AN»-Af;(jiiisrMnN 

Prooham rou Land Uhh AnjtWTMiiNT Puu- 

I'OSliS 

Certain characlcristics usually asBOciaicd with 
a 8uccc.ssful land acquisUiim jmigrani are; 
(1) Adequate planning to assure the selection of 
proper lands; (2) dc.sigmuion of nn agency to 


acipiirc the laml; f:t) assh-mncnl of definite 
iTspunsibililirs .uul aclivili.-s m ( 1 ,^ ;,gc 
clmrfvd with ili<- job of iic(|uisiii,,n; and ( 4 ) 
eHi.iblisbiiieiK nf clear and wurliable iikuIukIs 
of linaiieini; the pmip.Mii, including the ncccs^ 
saiy I'liabline, leeTdaiinii. 

1‘I.ANNlNll A I ANIi-Aj;<.Hi|Sm(iN I'lUKlUAM 

A lii:it M c|iii:iilr nf a land-acquisiium program 
i<( a dcliiiitr nic-ami nf ilein mining the areas in 
which lands iicrti m be ae<|nired for land use 
mliictlinenl pnrpnM'i. .Stale land nse planning 
coniiniilres wni ldiig an they dn widi the county 

laud u-'ie plainiinit in llieir respective 

Stalefi, piiivhle a nie.ins nf mordinaiiim at (he 
.State li'vel, ioi u’l'll as an exeelleiu source nf 
iiilnnnadnii ii’t’iiidinit ilesirable actpiisiiion in 
the State a?i a whnle. 

Similarly, Ineal l.nid nse planniipt eonuniUccs 
and fiical nperalini; auencie!i Mieli ;oi soil conser- 
vation (Ihnii t-f lunvhle npporinnilies for lucni 
review nl the (nial siliiatinn. /njjiiig hoards, 
ro.id, .srluml, and lax-rnllei'tlnn ndiiials, niid 
itiher Slate and Im al agmieiefi and nlllelals can 
.eisl'ii, thmugli lainl use planning cniiiinillees, in 
the pieparaiinn nf plaim by nieaiui of which 
acquhiiiinn k bimiidii into a[)priipriaie halancc 
with ill. It nf nilirr nie.i'.nres, (ii'Merally th(’.sc 
conmiilli eH, ,u;etn'ie.'i, ami nlliciahulevelop iiifor- 
maiinii with refejciice in tin* needs for iicrinisi* 
lioti in paiiienl.ir aie.m, I.ikewi.si*, Ineal com- 
miuee.'i, agem ic'i, and oHiclahi lissinl in evaluat- 
ing ami iv.iiiu.iiiiif^ benclifi nl [im|HiHetl pur('liasc.s 
in relatinn m cn>U!i. Sm h beneliis include sav- 
iiigN In be imide in in.nl and ‘iclinnl CX|>eiidltiU'CS; 
tliieei cash retnins limn the use and niiinage- 
mnit nf acijiibed lands llir gra/ing, forestry, 
wildlife, and ie< lealitm; and s.ivings In he made 
by jueventing ibr depnsitinn nf hNi and debris 
in Mireain iuul ii rigaiinn cb.nineh. 

The eiH»per.n»m tif the h« al (nnimuniiy is 
esHential bnih in drveInping plans for ac(}iii.sition 
hud in canyiug mu the actpiisiiion itself. 
This k true mu mily hmaiise a Mieressfiil 
aetpuMiinn prngiani must have the .siipjiorl of 
local pidilic tipininn, but nlsn brcaiiHC acqui- 
sition is only one nf the .Nir|»s for bringing 
nl«>m cliangrji in the utili/atum aiul mnnage- 
ment tif land. Usually acquisition as such must 
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l 3 e acconipimitxl by otlua- {y\ic.n of action, such 
as land-clcvciopiiKMit work to iin|n-ovc and sta- 
bilize the i)r()clu(Uiv{i powers of ll»c land, incsus- 
urcs to assist families on potu’ laud to move or 
make olhe»- adjuslmeius, reornani/ation in some 
degree of pubiie servita^, iiartieidarly roads ami 
schools, changes in [lie si/.e, and type of farm 
units, and elianges in leases, and oilier tenure 
arrangemenls. In parlie.nlar, die development 
of good management plans for eommmiily pas- 
tures, eommuniiy forests, ami reereatiomd areas, 
calls for widespread local nmlerslanding and 
cooperation. 

dkuionation or an A{n'N(;Y to AOQ_i»mr. i.and 

. In many (^asi-s Stales will probably lind it 
dcsiraiile to escdilish a s|»‘<'ial Slate olliee or 
agency to liandle die prognim. Sueli an olliee 
or agency may be part of a eonservalion depart- 
ment or eommission if one exists; or it may be 
set lip as a separate ar.enc.y with adetjuale pro- 
vision for the eoonlinadon of dmse State 
nclivities specially eoneerned with, or direedy 
bearing upon, die aeipiisition of land for adjust- 
ment purposes. In nddilioii to earrying out 
land ae(|uisidnu for laud use adjuslmeiii pur- 
poses, this special olliee <jr agimey at tln^ State, 
level should be in a poshiou to provide aeipiisi- 
lion sei'vii.;t*s for local uiiils ol gos'<*rnment having 
authority to purchase lauds for laud use adjust- 
ment jiurposes. 

In odier ejises, radier dum eHiablisli a special 
agency, the Stales may entrust (he a<huinls(ra- 
tion of die program lo ii (lualilied eslablislied 
agency .such as a foresiry, wildlile, park, or eon- 
servalion d<i|jarlnuMU. 'riiis will be highly <le- 
sirable where (he nature of the laml n.s<r ailjusl- 
ment souglii tlirough the aec|uiHition program 
is similar to the program of the esisiing con- 
servation and d(welo|Huenl agency. In such 
eases, it will still he nee<*ssary for the adminis- 
tering jigeiu^y to kei'.p In mind at all times llial 
it is carrying on two lyp['s of programs; that 
acquisition for the hind use, adjustment purposes 
must always bo foonsod on proliloms arising out 
of land use, and that pviroliases under U must be 
aimed primarily at correcting land use malnd- 
jiistmcnls in spceilie areas with a minimum shift 
of land from private to public owncraliip and 


witli a maximum utilization by local people of 
land resources consistent with a desirable degree 
of comscrvalion of the land itself. 

I,AN1)“A(!Q,1)IS1TI0N PROCEDURE 

A simple Init well-defined acquisition pro- 
c<;dur<i and a definite placement of responsi- 
bilitiits is iirerequisite to State program of land 
acquisition lo bring about land use adjustment. 
'rii<5 land-acquisition agency should be re.spon- 
.siiilc for (1) receiving purchase proposals pre- 
pared by various groups or agencies, (2) prepara- 
tion of propo.sals in cooperation with local 
planning groups and agencies, (3) analysis of 
proposals in cooiieration with local and State 
planning groups and agencies, (4) approval of 
siitdi proposals, and (5) establishment of priori- 
ll<-s in cooperation with the various State plan- 
ning agimeies. 

1 1 is highly important that negotiations for land 
lo be acquired shoukl be based on an appraisal 
of (he property which Is fair to both the vendor 
and the .Slate. 'I'o provide an equitable basis 
for nmking appraisals, a schedule of values can 
be (levelopetl for each area in consultation with 
local farmers, liankci's, real estate dealers, or 
Olliers familiar with values locally. Such a 
seheduie can indicate within rather ckwc ranges 
the values to he placed l)y the appraiser upon 
dilferent types and grades of land, and the im- 
provemimls tlicreon. The acquiring agency will 
need ex|)ci'ienccd men for such appraisal work. 
Waste motion can be avoided if appraisals are 
made only with the consent of the property 
owner and after it has been determined that he 
is willing lo negotiate for the sale of his properly. 

Negotiations with the owners for the purchase 
of die property can 1)C guided by the appraised 
vjilue. Only under unusual circumstances and 
witii special juslification need the purchase price 
exceed the appraised value by more than a 
fairly small percentage, say 10 percent. On the 
other hand, if negotiations arc concluded at 
pricc.s which average substantially below the 
appraised values, either the schedule of values 
being used is too high, or undue advantage is 
being taken of vendors who arc not in a position 
to bargain. 


200ni0“---ll— -8 


93 



To permit an examination and a cornrelinn tif 
defects in tlie title of the land prior to tin* pay- 
ment of the purchase price, a good pro<teduro is 
for the vendor to sign an option til the con- 
clusion of negotiations. Such an option .should 
provide for tlie paynumt of the |>ur(diase prhe 
upon the execution of a title salislaidory to (he 
acquiring agency. 'I’in; actpiiring agcnicy should 
have acce.ss to comp(;l(nit legal advice with 
rc.spcct to title cither through the cimnly attor- 
ney, the Attorney (ieneral, or !>y iikmu.s of a 
special legal atlviser. DefeiUs whhdi are likely 
to interfere with llte use to he inad<^ of the 
acquired land should la; ciuxul helorr payni<*tit 
of the purchase price. Ohvioiwly, ilur ns(^ i<t he 
made of the land will have a great hearing upon 
the degree of perfection l(» he ir(|niird of the 
title. Minor defects whicii, allhougii perhap.s 
con.stiluling a cloud on the title in a slriei legal 
sense, are not likely l(j give; trouhh; in praetita’, 
may wol! he left for (airing when dilliciilty 
actually ari.se.s. Ollicrwise, a great deal of lime, 
cfToi’t, and expense may he d<woied to curiiif' 
dorocls whieli in the ordinary course of events 
would not giv(! rise to didieulty. 

'liicuseofeoiKleiiinatioii proia'eding.i loac(|iiii'o 
land for a State land use adjust iiu'iu progrntii will 
depend upon State ptpliey, l''riciidly (toiKhnium- 
tlon agreeable (o hulh parties may he a helplul 
means oi clariruuitiou wimre (he vendor is nnahte 
to furnish a satisfactory Where a delinile 
case can lie made, the use of condeiunaiion 
procedure i.s prohahly ju.slHied in the iiiteie.sl of 
public health, safety, and welfare. Siieh pro- 
cedure has been used sucee.SHfully, tlioiigh not 
extensively, by the Federal OoverniiKml in con- 
nection with Us subniarginai land piin'hase.H. 

The dcvciopmciu of an eflitrient orgai>i/.aiioii 
and a well-dclincd imrchase proeediivo by the 
State land-acquisition agency will make the 
agency valuable not only in carrying mil suxpiisi- 
tion activities for a Stale land use adjnstinenl 
program, but also in rendering such stirvices as 
appraising, negotiating and title clearance for 
local agencies engaged in tiie aequisiiion of land 
for land use adjustment purpo.ses. SueJi ucrviccs 
may be rendered to local governments ui Slate 
expense, or at cost. 


(XiN'Il'N'lS OI'- I'N.MU.INd AIM'S 

In some Stme. new embiing Icgisl.minn will 
piobnbly b,* mressmy b.-f..,v |;m,| 

‘•licctiv.-lv by S(,,(,. ;u„| local govern- 
merm.; in nilici'i. existing siamirs may have to 

l«*mncmlcd, Shalriitsoribr pn.I.lcm in various 

areas have ma.I.- a mm nf ..a,gg,,<iions as to 

the types of .milioi iiy rcpiircd fnr ihc operation 
ol such pr(.|;r, IMIS. Tlie mnn- 'mporlant of these 
.suggcslioMs arc here .'aininiai i/ed. 

It is (>4-iieralIy felt that in.seiiioii of elear-eiu 
Slaiemeiil of the obieciive;! in new legi.slation 

makes for a bi'iier uiuh-niiandini; (.ftht* pmgnun, 

of the need foi' it. mid of |hi- eour.se which il.J 
ailmiimiration slimil.l follow. I he program for 
(hr reiiremenl of sobmarginal lands’ under- 
I ille 111 ol die It.iiiklie.id- loiies Farm Tenant 
Act. i’ubtic I.aw No. ;U(I. Seveniy-Iirdi (:oiigrc.s.s 

0 I. S. ( liilr* A see, |ll|()) j>{ ■ammiiiri/ed in the 
rollowliig .•itaiemenii 

♦ ♦ ♦ ‘‘''''•veli.p )'i‘‘l!oini ..naiulmtiiirivaiiiinaiul 

laihl niiloiKlim, )n> liiUuin tlie o-lio-iiiriil i.f laiulii wliidl 
me niilMiMigiimltii' imi piiiimtHy rmitnhle (or eiiUivalion, 

in ..olei Ith-irl.y , iiml.uliiiMnnnKft in lu,„i „s,I 

mat (Imi .eoiu i., . ,.mio.1I1ii|{ kmII no-don. lefornilalbii 

|•lrtnvll»g naliii.il (1 In, |ii('V(!ilt- 

lug iH«|ialniii-iii nl ilaiio miil o-iejvoini, i tiiinn viti|{ mir- 
(me mitl n.il.->m|'„re iMohniie, pom riiiig the wateislinlfl 

01 imvinaUh- Mo aiu-i, mid |.i»l<'i ting the |itit>lie laiiils, 
hrallh, nafely anil wrlhne (nri , ;it), 

1 1 am hoi i/ed pm eliases ineliidt* acipiiHiiion 
both of.snbmaiginal lmid!i or lantl.') not Huitahlo 
lor enitivaiion and ol good erup and grazing 
lauds, exchange with isolaleil seiilers for land 
ami tidier consKh'ratinns oi eipnil value is 
faeiliiaieil. 

Amhori/aiion Ibr acipii’iidon should be given 
to both Stale and loeal levels of government. 
M.m ac(|uisiiion is likely to take place at the 
State level; a .single ngeiu y should be responsible 
fnr it. In States having l onservaiion (hqiml- 
iiieuis, (his agein y may well lit* a new division 
in iliat deparimeiu. On the riimtiy and town- 
ship level, where die rreadoii of a new niliee or 
agriiey will probably not be praeiical, .'it:(]nisi- 
ihiii should be liaudhal by the county or [nwn- 
nhip eniiimiwtioners. Similarly, soil ctmservalioii 
distrumi and other local govermiiciHal miils may 
exercise their audiorlty to acipiire lands for 
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tlic.sc |nu’|inH('9 \villi(nil srllini' up :u»y .iprriul 
adminiHinilivc iiiachiiic-ry. 'I'iir Stale ju-c|nisi- 
(ioi) HKeiK'.y may well he aulliuri/.rtl in lend 
icchnieiil assislaiice lu Ineal ataiuisitiun UKeneir.s 

of iho kinds (li!«ai!W<'tl. 

lolluwinK luellmds are idl uselul lor the 
Stale a(’(|uisition ai'<’iiey and tin’ local aia|uisilion 
agencies in aeiiuiiing land and iiiteresiH in land 
for laial nse and oi'etipaney adjnsitnenl.s: (1) 
I'lircliasit; (:’,) dniialion or gill; CO escliangn 
with privaK^ individuals ami jndille aiilliortiies; 
(0 transfer from oilier I'ovianmenla! agemaeM; 
and (fi) liaise, Aei|uisiliuii iinhjeei (o onlstaml- 
ing inleresls should he permined when neees- 
sary. 

Authority lo disiiose of lauds may well iu- 
dude: (1) Side ihiou|di imlplie hiddiiig or pri- 
vate irtuiHaedoii; (10 liiueirer to other govern- 
nieiUtd ageueieii, either with or widioiii a 
couHideralioii, for iidiuitiisiraiiou, ami maintge- 
ineiu; (0 lease; and ('!) exehauge. In die 
exerdse of the auihoriiy m dispose of hnnls, die 
conveyanee of ilelenniuuhle fees or fees upon 
condition, iiml ilie iuiposidon of resirieiive 
covenanlH should he aulli<ai/e<l. 

The (inaiieing of a land use adtiisinieut pro- 
gram and the dispo.sitiou of reeeipls from die 


land ae<inircd is recognized as presenting other 
iinporlant problems wliich require legislative 
.solution. At the outset, at least, appropriations 
will he iioci'ssary. Bond issues may be justified 
in those case.s, where it is iinticipaled that revc- 
nne.s IVom the l;md acquired and savings in the 
cost of piihlic. s<*rvices will eventually exceed cx- 
pnKlilnre.s for llie iicquisilion of tlie land, and 
its ilevelopnieni iuul niiuiagemcnt. 

'I’lie iap.se of lime liefore revenue will be re- 
ceived from the land will depend largely upon 
the tis<i Kj wlncli ibe land is put. Returns from 
irerealion and gr.azing iiiiiy start almost imme- 
<lialc*ly after llic lauds are actiuired and devel- 
oped. Siieh revenues should be deposited in a 
speeial or revolving fund. In providing for 
e(|nltal>le distribution of the returns from the 
land actpiired, consideration sliould lie given to 
the fact that Stale and local tax base.s have been 
reduced. A portion of the revenue sliould thcrc- 
fiir<‘ he used for payments in lieu of taxes, Such 
payments may not he necessary to the States but 
ill the case of local governmeius they will often 
he very imporlaiil. Otlier uses of tlie revenues 
which slitmld lie antliorizecl arc to help defray 
maiiagenieiii expenses, and when surpluses aie 
on luuid, lo aeijuire additional Inncks. 
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STATE LEGISLATION TOR BETTER LAND USE 


Chapter 8 


Management and Development of State and 

County Lands 


T iiii RAPID int’.rensn in the nmonnt nf lan<l 
owned hy SdvleH and coumhrs during nrcenl 
years and ihc emergence of u vast new 
domain” has hroiiglu adininistnitlon of imbllo 
lands into the fonigroniul. Pulilie inlcrcsi Inis 
been stinuiliiled iideaiise much of tin* new do- 
main has been aaiuiicd raiher s|M!i‘(a(-til:irly 
through the reversion of lax-deliiujiu-ni land 
nnd tlic foreclosure of mortgagi's held hy State 
or local public agencies, lint tin; .States nls«i own 
millions of acres of land that have n<;ver Ixnat 
in prlvtUO ownta'ship. Across (in; lenj'lh and 
breadth of tin; United Slait;s, Stai<; and comity 
governments now own approximately Iliii mil- 
lion acres of innd; in some l()(;aliti('H this type of 
ownership accounts for as much as HO or 90 per- 
cent of the land area.® 

Tiil!i clmptci' (Icnln with .Stiiti; and ruuiny IiiihIh «ili- 
tnined tlu'OugU inx rcvciRion oiid nnd wiili 

lands in Stale ownorsliip liiitl arc not now tlevoird to 
any specific. Iniul-manaKcinciU piirpnsc. t.liitritii nprcilic 
exception ia made, It lo not concerned with limdn msiairnl 
for a specific public use such as forests, parks, and Kaiim 
preserves. Federally owned liiuds arc also cxcludnl ex- 
ccpl insofar as they may be relalcd to the proldcni uf 
managing State and cnuiUy lauds. 

*Thi8 clmptor was prepared by the folltiwlng siilM'oni- 
millco! Maurice M. K(?l8o, cliniriuan, Hiircau «»f Agri- 
cultural Economicsi Ellery A. Fo-iicr, V. Wclwier Jidm- 
son, Jolm J. Unggcrly, Ann S. Khed, Hmrim of Agrl- 
cuUurnl Economics; Clovenec I. niau, Cbarle# F. Hagan, 
Harold Ham, Maurice Sllvermau, Omcc of the Sididtorj 
Virgil Gilman, Extension Service; A. 1). 1.cw1b, Famj 
Credit Administration; Edward Slone, Farm .Smirity 
Admlnlatralloui H. 0. Huleit, Forest .Service; Edward 
Gvest, Soil Conservation Service; Patti Taylor, Oflicc of 
Land Use Coordination, 


I’tMii ii; I'm ii:s’ I'liii. I’nMi.ii; I.and 

l‘Vum tin* lime tlu* Ihtiied Siuu'h hiu^imic a 
Nation until aliniily afiei' the turn nf Ihc. twen- 
tieili eentniy, public land pnlicicH wcio liirgcly 
preiiii-ied on the gcncrtil liclicf ihiit all liuul 
ahoidd In; pi. iced In pi ivaie owneuiliip an kodii 
as pomihit;, Sinei; naliirai i'e!iiMii'ee!i wi't't; altiiii- 
dant. in propoiiinn to ptijiidaiiun, iherti was 
litih; a]tparent iieiui for cmiiau valion measures. 
As a lon’irtptenee, lant) pi'of'tams, boili Slate 
and Naiiouid, were dciiigned .siilely In iransfcr 
land title in prlv.ile nwneia, ’rite llnmi’Hlead 
lawn, tin* State land grants, ilu' niilrnati granls, 
and aimilav legi'datlmi, relln ted this jiliihisnphy, 

III die earlier ye.im, ncea'iioiial exeeptinns to 
(Ida apinoaeii are to he Inmui in the writings of 
men like. Major I'uwell, whn perceived ihi* enasc- 
cpiencea td' the (aarent polley in the (imtt 
PlaiiiNand in IM'/H recommended radical changes 
III the htn<] Hystem. i.aier, Thendoie. Uoo.sevelt 
and (Jilibnl I’Inctiol saw the evils nf unregu- 
lated use of rrsimrcea <md wen; liilhienii!il In 
fleiaiiing Ind'dalinn i’or the preservaiinn of 
foiTHta, nil, and mlneralH, by keeping them in 
pnliliu ownership. Uesumre. conservalinn made 
iUile piogivfls in the diinking of the people at 
large, however, heeanse ilu; harmful eiletds of 
cxphtiialinn were not yet apparent. As long as 
there was an ahnmiance ttf cheap land, little 
auenuon was |>aid u» maintenance, of stjil and 
fp'asa. The farmer Ittoked at forcNis as tin ob- 
Blade to ntrming develttpmeiu stml ilie lumber 
man considered them a fund of wealth to be 
llquiduicd as ntpitlly as possihle. 
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But l)y n-sourut'H 

were exlmuHU'cl; in tlie IblluwinK deeadr. i;rain 
farminK pvcva.l a failan'. in many pa.Ia ..1 (ho 
West P<H»i)le were. Iturrd to Htoek of the 
situation and undertake tlio cousr.iouH dinT.lion 
of land utili/ation tluouKh judilic. artum. 

In spite of die foot lliat our land |>olieirs have 
bccn'predieated on (he belief that all land wan 
destined uUin.aUdy (dr |irivale ownerninp. |nil>- 
lie land ownership (at all levels of |r,.veminenl) 
has always been iniporlant in the. I liiilnl Stairs. 
After more than a eenlnry durinn whieh imiilic 
liincl proitrains liave lieen aimed almost rxeln- 
sively at llie enc.onraKeintnit ol privale ownrr- 
ship, '‘^tal.e I'ovenmienis still tiwii some .'ili mil- 
Uon’aeres of land wliieh lliey have, never hern 
ahlo to alienate, aiul in atldilhm, ahonl MK) 
million aiaes lliat have rev.-rlrd nr are mibjeel 
to reversion to Slate and emmly I'ovrrnmeiHfl 
followiiiK a period in private, ownerslnii. In 
many areas, despite, an aBniessive sales poliey 
by various units of ftovernmem, ii very small 
protKuMion of the piililie. lands mapiirrd throuKh 
reversion have been returned to laivate owner- 

ship. . , . 

As a i>raelleal problem, therefore, (he mums 
diale questhm is not whether puitlie. (jwnersliip 
is desirable Imt radier liow these lands ran be 
ndmlnlsieretl and tuili/ed in imblie (.\vnershi|_>. 
If onpoiduniti<‘Hfor sale itnprove in die future, it 
may 1)0 nttcessary to deeide whether private 
ownarslup is i.referable to public owmnship 
and to iak <5 aellon eonformiim to ilmt- dce-isioii. 

But the eiti'/ensofvarious Slates have reenKur/ed 

that until sueli a time eonu-s, we have and will 
have larBe-sisile. Slate mu! (snmly ownership; 
they arc Roing ahoul llm formation of a realisue 
land policy to inovido for enlihduenetl aUimii- 
Istration of lands in lliat suilus. 

Allhouidi liie reversion of lax-ilelinquent and 
accounts for llie public ownershii) of the bulk ol 
the land licro considered, other lae.lors coninb- 
utc to die situation, Mortgage foreclosures on 
loans made by local governmem.s from school 
trust funds have tidded considerably to imWic 
land holdings in some areas. The operations of 
State credit agencies, such as llie Bank 
Dakota and the South Dakota Rural Credit 
Department, have resulted in large-scale land 


aetpiisilion. Also to lie considered are the State 
lands acquired by grant from the Federal Gov- 
ernment and never transferred to private owner- 
ship. While for some purposes it is necessary 
to dixiinguish between these types of public 
land in the case of the Federal lands, conditions 
i>f (he grant or provisions of the constitution or 
slaliues of the Slate may require that these 
lands be coiUimially for sale— they have many 
poiius of ainiilarity. They arc generally treated 
as spetadalive real estate, for sale or lease to the 
highest bidder, wiili no eonipreliensivc program 
for their nianagcmumt nor for the conservation 
(»f iluar soil, limber, and forage resources. 
What is iieede<l, therefore, is a policy either for 
allotting rights of use to individuals through sale 
or leasing or for direct public use and develop- 
ment, with appropriate measures to conserve 
natural resources aud to aid in the rchabiUtation 
of die people and of their local governments. 

This cliaplor summarizes Slate experience with 
various types of atlminisirativc devices for man- 
aging llie pul)lic lands, and outline.^ their gen- 
eral lines of action for dealing with the problem. 

UKOIONM. I)I.STlUliUT10N OV l>UIlMa l.ANDOWNlitt- 
81111 * 

The ITCCIU growth of landowncrship by States 
a.ul c(miuie8 has been most pronounced in areas 
generally rceogni/.ed as needing adjustments of 
one sort or aimlher, such as changes in the size 
<„■ type of farm, in tenure relationships, m taxa- 
lion and local government, or in the basic form 
of land uUUzalion. Although some land m the 
more stable agricultural areas has reverted 
through tax delinquency, it has usua ly been 
returned to private owner.siiip with little dc ay. 
More serious maladjustments arc indicated when 
land that la's reverted to public owncr.ship 

remains in that status.'^ 
cause is inherent low productivity of the land 
or depletion resulting from misuse of resources. 
In other eases, high fixed charges of public or 
nvivaic finance have forced land into public 
ownership. Tlic areas in whiclt public owner- 
ship is mo.st prevalent arc those cluelly consid- 
ered in this report. 

nnd cl.an.olor of chronic dcUnc,ucncy Is 


dlicusscd In ch. 6. 
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The problem of public land ownersliip is 
probably most signilicaut in the Northern Great 
Plains region and in the Great Lakes cut-over 
area, but it is also important in the Southern 
Appalachians; the 0/ark region, the hilly region 
of southern Illinois, Indiana, and Ohio; the 
Gulf Coastal Plains, including Florida; the cut- 
over region of the Pacific Northwest; portions of 
the Inter mountain area; and to a more liinitetl 
extent, parts of New York, New Jerse.y, and 
northern New England. Although conditions 
differ widely in these various areas, the geiuiral 
picture is one of dcjilcted resourecs and diminish- 
ing productivity, In the limbered area.s, (his 
deterioration often resulted from elenr-culting 
the timber and cxidoiting all forest resourci's; 
in the semiarid regions, range laiuls have lM‘eu 
overgrazed or have been plow<;d up in unsuc- 
cessful attcmjUs at farming o|)era(ion3. In both 
types of area, land values high in relation to 
productivity, jioor credit faeiltlies, and heavy 
property taxation have coiUrihuU'tl to lh<i failure 
of private operations. 

Often the process of lax (Icliiujueney has hcini 
accelerated by local government eosts which 
prevent reduction in lax burdens proportional 
to the decline in resource values. Souur <»f 
these co,sts point to the need for niorganization 
of local units, hut tlic bulk of ihoin are due to 
rcqulremcnis forroads, scIkioIh, juuI other publie 
services wliich contimic regardless of diminiHliuig 
taxable wcallli. Attempts to linance these 
governmental services from a declining lax base 
require increasingly higlier lax rales, and forct; 
more and more land into public owaershi|) 
through tax delinquency. The eumulalive um- 
dcncy is to bring into puiilic ownei^liip even 
relatively productive land which would not 
become lax delinquent under more rcn.soniiblc 

(nx rales. 


land (li<l not alarm the pitoplc of il,e au-over 
region because they belitwed lhal an agricultural 
economy wmihl speedily rcplatx; vanishing 
lumber resources, but ireession iiiste.-ul of 
progression of setlhmieiU look place as j)art of 
tlie ptist-war ih'pression and odier faeiors which 
were apparent in ihe older parts of the region 
even lielbre die depre.ssi«)ii set in, also hiiulercd 
this <levelopmem. Much scHhanenl was begun 
by linilier workers whose allmiipt to make a 
living by fanning aftc-r da- limber resouree.s had 
vanished was often defealcd by poor and stony 
soils anil an isolated pattern of seideiiKml. 

l-aek of employmeni opportunities ;ind the 
failure of fanning ttperadoiis on land iiiisniled to 
agrieukme havi; resnlied in heavy li'lief costs, 
waste of Iminan r<vsoiire<‘s, and general diH[re,s,s, 
Itlle land and Idle tinm have iiii|>nsed a Inirdeii 
tiH) great for dn‘ Ineal imiis of govenunent, in- 
ereaseil .State and I'Vderal aids for seliuohi, roads, 
anil nutih' necessary huge relief programs. In 
Minnesota alone, more than fi million acivs have 
been forfeitcil for iion[iaymeiii of iax(!S. It is 
csliinaieil lhal IVtim ;M) to lit! yi^ars will bo re* 
quirei! to reestablish a foiesi eeiinuiny on a 
sound basis in many parts of (his region. Inso* 
far as forestry is imailraelive for private owners, 
large amoniiiMof this land will liavi- (n be liamlled 
lluiaigh pnblie ownership oi' remain idle and 
uonprotinelive. 

In the Niirdterii ( Jreal Plains with' Ihietuatlons 
in piridpiiadim and lemperatnre liavi* had a 
(liri'ei biNU’ing npnn the devehipmem of agi'i- 
culnire mid Ineal insiitndons. Alilumgli many 
of the Kiiils are well suited for crop production, 
exlrenie variatiiins in elimaU' eonsiiiuie grt'al 
agriciilinral liazanls. I'kivoralth’ weather con- 
ditions and reiaiively high grain priiies led in the 
rapiil selllemeni of die region when U was 
opened for InnueHieiidlng. The range wa.s di- 
vided into ilionsaiuls of .Hinall ownersiii|i unils, 
and ii large part of die native sod was plowed 
up for grain protlueiion. 

Ihiring the last iwotleeadrs, however, drought 
and low priee.s bronglii liiianeial distre.ss to many 
of the operators and to NhmI governments. 
Several of the .States established (;redii agencies 
lo make loniis on farm land in an cn'orl to 
maiiuain the economy of the region, but the 



clccliaing driul (’.ould no! hr rrvnxrd l»y rrrdit, 
and murli ol' ihr iu()rlf':af.»:(^d Inrin land was 
cvcnLually IdrcHdosrd. !n Noi lli and Soulli l^a- 
koia, lor ins(aiu;<*, S(a(<; and nmiUy agrurirs 
own morr (han A million iuacs ol' land a('.(|uii'rd 
rirdii oprradiaiM. In livr Stairs ■ 
North and South Dakota, WyominiJ, Montana, 
and Nrhra.ska approxiniatrly million arirs 
have heroine pulilir. propi’i'ty lhron}';h lax 
reversion, and lar|'!<! tirretii'i's ol' lan<l are snhjrri 
to lax deed. 

hrohleniH of pnhlit' land administration in this 
region diller I'rom lhos<’ of (he l.akr Stairs in 
that netu’ly tdl of llu^ lands are suinddr for .some 
I'arin or ranch ns<‘ tu tla^ prr.srm time and do niH 
involve the long waiting prriotl (diararlrrwiir <»f 
reforestation, though in many ea,s<‘s rrr.sial»lish- 
ment of th(^ gra.ss rover Is orrrssary. hVom an 
administriUivr .siand|ioio(, the puhlir. land 
problem hi this region is largely one iif devising 
a meehanism to disirilmle l<‘imrr riglits <»n Siate 
nnd eonnly lands tmiong private operators in 
such a inannrr as to develop and stahilizr land 
ulili/ailon. 

In die roaslal portion of the Ikwilir. Noiiliwesi 
and in other parls of th<^ Northwest, farm an<l 
rancli operations have expanded more gradually 
into the forested areas, and the prohlems (»f 
fuljiistinenl are iluTefore not so at'uie as in the 
Northern I’laiiis anti (irejit l.ake Siate.H. Hm 
ill parts of the I’iirilie Norihwe.st, the supply of 
virghuimher is almost exlmnsied.aiul the removal 
of forest resouires is being followed hy a .shifting 
of the lax hunleii iti tlie more stable agrieulinral 
area.H. Ilere again tlie problem involves carry- 
ing large areas of unprodue.tive cut-iwer land In 
public owner.sltip for many years until forest 
rcsourc.e.s art; rtdiabiUlated. 

In the Soutliern Ap))alaidiian.s, the Ozarks, 
the hill lands along the Ohio Kiver, and the 
Southern Coastal Plains region, th<5 decline of 
tlie limlier industry has left similar jiroblems 
of readju.sinienl. In some loealilles, cul-ovcr 
lands are lieing pul to a prodne.live use, bill over 
mo.st of the iirea <i large i>tirl of the land will 
bring rclaiivtdy snnill retuiiiH for many years, 
necanse of ilie population density within lliesc 
regions- greater than in tiny other area wlicrc 
public ownership is iniporlunl—it is likely that 


many people will liavc to seek opportunities 
elsewhere or be supported by relief or by em- 
ployment in timber rehabilitation until the 
limber economy is rc.slorcd. 

THK nKVni.OVMl'NT OF STATE LAND LAWS 

State Icgislatum concerning the use of public 
lands Is Itardly a generation old. In keeping 
with the prevailing policy of transferring public 
land to private ownership, most staliUc.s enacted 
before tlie iinst decade.s of (he ijrcsent century 
mercdy provide for the .sale of State lands, par- 
lit'itlarly those lantls acquired hy grant from the 
I'cdtiral Covernmenl; references to the manage- 
immt of such lands while in pnhlic ownership 
are meager. Parly lax laws usually provided a 
proeednre for dealing with lax dolinqueney, but 
(In*. <;mphasis was on selling tax lions to private 
buyiu's regardic.s.s of the reason why the land 
heetunc tax delinquent, and with little consider- 
ation for whellicr it was suited to remain in 
private ownership. 

One of the liist manifestations of a change in 
policy wa.s a .series of conferences in Michigan 
ill IDID, at which i)ul)lic o/licials and others 
m<a to consider the pr()l)lcm of tax delinquency 
ill iIk; SiaUL Idans wci ‘0 made for an inventory 
and (;lassiHealion of inx-dclinqucnt lands in 
ord<;r to tlireet .'igiieullnral cxpan.sion to the 
laml.H adapted to that use and to encourage 
hiresl development in other areas. A policy 
was later adopted under which a large part of 
Michigan’s ))ublie lands cvontimlly came under 
the jmisdic.llon of the .Slate Con.servalion Goin- 
niisHion whhdi was empowered to withhold 
from stile such lands as were suitable for forests, 
game prcBcrvc.s, parks, and recreational grounds, 
tind to make payments in lieu of taxes to the 
local units deprived of income by these reser- 
vations. 



were clevel()j)e(l to prevent settleineiU in isiilaUrd 
locations and on sii!)niarf'inal land.s. 

In another cul-ov{n‘ r(!|pon, the Stale of 
Arkansas rcccnlly enacted a law provldluff for 
the inana|fem(!nt and use of tax-r(wcrle<l Siato 
owned lands. 'I’iie purpose of (IiIh act and its 
main provisions .should have wide application 
throughout tlie South (,!eiuriil Sta(e.s, particu- 
larly r.ouisiana, MiH.sissi|)pi, Alabama, and 
I'cnnessee. 

In the Northern Great Plains, (ax d('lln(|ucney 
l)ecame iirevalimt duriufr ih(> period from P.)?.0 
to 1930; the aggravation of tlie problem after 
1930 by repealed dronglits ami low prires 
rendei-ed many loeal uniis of govermneni insol- 
vent. Mtieh privately owned laud was subject 
to tax deed or liad reverted to puidic. owncnsliip. 
Attempu to .sell public lands were hugely uii- 
.successful, partly because of the general tllsiress 
of farm and nineli opta'aior.s and partly Iwcauw 
land could be leased for a IVataioii of liic taxes 
charged against the owners. I'Wcu Iciwiiig pro- 
gmiiw were unsueeessfiil: Id'orn (he siaiidpoiul 
of private op(tnuor.s, the rentals juid lease iei-ius 
were not coiidueive to sialile operations, ami 
from the viewpoint of the public agencies the 
fiscal returns were inade(|uaie. 'f'hc siiaatioii 
was coniplieated by a luiihiplieiiy oi huulowitiug 
agencies and an Intermingled pattern of owner- 
ship, As a result, relatively little public land 
wa.s leased, some lay idle, tmd iiiueli was used 
as "free land." 

Out of this siiLintlon came legislation mieh as 
the South l)akoin T.and Administration iiiid 
Managemciu Act of 1 939. 'riiis law is designed 
to encourage a stahlt! leasing policy In place of 
the previously cmplinsi/i!d sales program It 
provides for: (1) Cliissilieaiion of county lamls 
into two categories, tho.se to be placed under a 
long-term-lease progrtim and tluwe to |,r 
turned to private ownership as .soon ns possible; 
(2) a method of leasing and mmiagcmeiu to 
regulate grazing, conserve resources, and ns.sisi 
in stabilizing farm and rnjieli operations; (3) 
exchange and consolidation of coinuy landiij 
and (4) certain improvcmeius in the lease 
agreements with private lc8.scos. 

These examples of Stale legislation show that 
a number of States have recently adopted post- 
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live linrs of action for .icaling with the adminis- 
iraiion ui jheir piil)lic lands. 

Hut altlmuglia lliiid uf , he Slates make some 
alaiuiory provision for ih.. nianag<‘m<au ofSfuc 
himl.s other than those atapiired for a speciric 
publics u.sc, 32 States have no provision jo,. 
ageiucni of ibe lypes of land with whieli this 
‘diaplrr is primarily eon. enied. lu a few eases 
all Siaie-owned lands ..f ,1,.. ,yp, 

.sideraiM.n are simply b.-ld for umrsiricied sale 

hmuesieading with no atlempi m develop a 

in"f;iiiin for land conlimiiiig h, 
public owiieisiiip, 

In nearly all .Slates ihe emphasis of pul, lie land 
legwladoii is on sale pn, visions. In almm Ifl 
Slates, the only staliiioiy piovisinii with regard 
in lax-reveiied land n-laies n, sale. In two- 
thinl!< of the States, the law,s provide for the 
re-sale of tax-reverie.l lands wilhout eonsidera- 
tiun of whether they slioiihl he retained in public 
owner, ship or whether lliev could he utilized for 
puhtic purposes. In a number of eiines. these 
lauds arc available for pnlilie nsi' and manage- 
meiu only alter it has been found iuipossible to 
dispose of (hem In any oilier way. In nearly 
all Slates, .school land is held for sale or is leased 
with no le-iiririions on its use, (he sole consider- 
luioii beiiH' die pi’Miiiictioii of revimue. In 
approxiinaiely a third of the States, legislation 
either pKivides lor die assiuninrot of Slate lands 
to various aKrm ies in the State or aiithoiizes 
one tir more agencies to select Stale Itinds not 


otherwise imder eonsti iiriive iimmi.geiuem and 
use (hem for die piupo.ses of die agimcy. 

A do/.eii .Slates pi'oviile for the classKleatiou of 
pnhlie lauds which are not aetptired for a .spo- 
eilic purpose, lint in only two or lluee can tlic 
provisions he lermetl roniprehenslve. In many 
citKc.s, the purpose of elaHsilieaiion is apparently 
only m expedite land sales. Tim ela.s.silicaiion 


proeethiie IVetpienily does not apply to all etitc- 
gories of State laiids. In only ftair or live States 
are. there matuimy provisiiai.s impo.sing resiric- 
lioiw on use, ami liieiehy proterting land from 
exploitation after it i.s pti.tsed into private owner- 
ship. 

Ihe Slates have iluis moved at varying rales 
orpnigretw toward -Hupplying the sminiory basis 
for effective udntiiiifilriuiou of public lands, 



But innaniiic-h as inU'irst in [uililin lands and 
(heir adininisd’ation is .1 ('(muiaiMtivfJy irauU 
aspect of our land policy, dir aliovc Irf-islntton 
is cncouraginK evidence of an amused puiilin 
interest in eonstnielive land |iH))5rains. 

Pitoni.nMS AND INn.iiai'.s (ic Pnnr.rt: Land 
Adminisi UA'i n >n 


retained m piihUc ownership should bo placed 
a.H .M,on as possible under an active program 
of IHihlic adniimsiration. It should not be 
foiKoiion that public ownersliip is not the same 
as piiliHc management. Ownership is a 
pa..H.ve matter of title. Management is an 
active program of use. 


Prerctiuisitc to Hood public land adniinisira- 
(ion is an inv<‘n(oi y nf die lands j<i be adminis- 
tered. Once die ariMs under .Stall! control have 
been elassiiied, aeiioii can be taken to put (hem 
to good use (liniugh imr of llu* I'olluwing tech- 
niques: (I) 'I'be ir.insferol public l.nid to private 
owncr.ship lliionidi sale, homrutc’ading, or 
Ollier meihuds of alienation whli or widunil 
re.sli’ietion; ( 1 ^.) the direct public manageineni 
of lands for such public, njic.'i as limber growing, 
wildlife prnteiMion, gi.i/ing, rci te.niun, water- 
shed prnteelion; ainl fd) man.n;emem llimngh 
soil eonsi'ivalion dhiiiii (.<1 and ibionidi (oopera- 
lives, grazing ilisirieis «u' odier organized gnmp.s 
of priviiie users. 

liiu iilllinugb it is now clear dim a tiales polie.y 
will not {lispnse of the whole pi<iblem of pidillu 
kind ownership, as public land agrocies develop 
prognmiH luiiie and nioie in anii< ip.nion nf ron- 
tinning public nwneiship for ccriain lands 
various conllieis nf polii-y may appr.ir. Widiiii 
n single State two or iimie agencies may have 
diverse philo.sopliirs of admini’itiatioii. l■■oI• 
example, llierr may be a dep.n imem in clmige 
of sehnol lands wliieh, Ibr a long petiud, have 
been managed under a lea-.iiMJ pmgi.im, and 
there may he a [inblic etedii agency with an 
aggressive sales poln y for the Imul anpiiied 
through mnrigage foi ecIoMire. 

One of the major present pinblems of public 
land administraiioii is the irc.meili.ition of 
divergent philosoplties of owne|<^|^ip in nticli n 
way as to [inMiure inieiagmcy ciHipei.uion. 
After n elmiee lias been matle between it jmliry 
of public and one of private ownei wbip.atleqiiatc 
consideration should lie given to ilie iiw of the 
land, the bind ihai is to Iw* returned to private 
ownership sliould Ite reinrned under roiHlilions 
affording rcnsonalile intsnr.tnee that its irsoun'Ctt 
will be conserved and that it w-ill not again re- 
vert to public c»wncrslii{». 'Die land that is to Ik? 


I.AND (ir.ASSiriCIATION 

Die hni Slop in developing a public land 
program is to dcKtrminc the ch!iracteristic.s of 
the piihlic laud, to take a physical and economic 
inyenmry that will .serve a.s a iitisis for deter- 
mining its best ii.se, and for making future 
deeision.H respetuing its management and dcvel- 
opmeiit. 

^ A imnther of eoJb'ges of agriculture, other 
State and local agencies and Kedcral agcncic-s 
have for several y<!ar.s been engaged in the 
elassilicaiion of bmd.s, A number of State 
lee.islatiire.s Imvc likewise taken action and pro- 
yideil the necessary legal maeliineiy for classi- 
licatioii of eerlain eniegories of land. 

Arkansa.s law pnivides ibat State-owned lands 
me to be elassiiied ns to whether tlioy .sliould 
lie (1) retainnl in imblic ownership, (2) allo- 
cated fnr anncultiiral seillimieiu projects or 
leiuriieil to private owmnsliip ibrough sale or 
donation. 'Die .State band Commi.ssioncr has 
miiliority to direel llml land shiill be retained 
mill adininiHKM-ed by Jippropriaie. State or local 
llgriicics. 

A bill considered by the 19<10 sc.Hsinn of the 
Misnksippj begislatiire provided fur a Slate 
band Policy (lommiHsion with authority to 
make a claNsideaiion of tnx-rcvorlccl lancl.s 
iiccoiilhig to iiHc. ’Die purpose of chissiflcaiion 
was to ii.>i.>iist In developing a program for dis- 
IMidiiK of State land.s through allocation to 
public ageiieies, lioine.Hieading, sale, and other- 
wise. 

‘Die Michigan Oonservnilon Department may 
('lawlfy all lands aequirecl through tax clclin- 
qiieiicy in the. northern coimiies which arc 
iindei* its jiiriKtliction and on the basis of the 
rbiMilicaiiun may reserve for forc,st purposes 
iaiuls n«>t sniinble for agrieullural uses. 

Acciinling 10 Minnesota legislation, after 
ihk 10 tax-rcvcric<l land vesta in the State, the 
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Inncl is to 1)C chissilkd iis ('.onsinvntum or mm- 
conscrvalion land by llu^ county hom'd of ibu 
county in which it i« located. Ilcforr any Imul 
is offered for sale in certain desiKnaie<( Stale 
conservation areas, the elassineaihm innsl be 
approved by the Suite C.lonservaiion (lonumn- 
sion. Outside, of lliese special areas, llie classi- 
fication must be ni>provc(i by the township 
board. The law, enacted in m% reriinrcs 
that tracts classilied as conservalion land nnisi 
remain in public owneiHliip unless reclassilird. 
The law further specilics that th<^ accessibtliiy 
of the land, its prosimlLy to exiniiuK pnlilic 
improvements, and dit^ ell'eet of its sale and 
occupancy upon the imbiie. burdens must he 
considered in making the elassitiealion. 

The County l.and Administration and Man- 
agement Act in Smidi Dakotti autliori/.es ihc 
board of county eoumiissionerH to classify 
counly-owncd lands in two categories. Class I 
lands arc tlnwo desigmiKut for .side tnid irinm 
to private ownership; (diiss II lauds arc. not to 
be sold and are to be platted under a pronram 
of management. The act tloes iioi Hpccily the 
criteria for either eliisH of land; it simply pro- 
vides for an administrative elassilicatlon jih the 
basis for a dllfcrontial lease program. 

Time and expense are limiting factors in 
classincatlon - the first snrvtTs made an* likely 
to be extensive ratlicr ilum inienKivc. hor 
these general .surveys, area elnNsirn:iillt»n, ns 
done by community ami emmiy land use 
planning comnullccs, Is useful. On the ImsiN of 
the committee members’ knowledi'e of the 
pliysical character and condition of the laml, 
the prevalent type of farming, and other facloi.s, 
major land use areas can be mappirt! aecnraicly 
enough for the first needs of tt puifiic, land 
program. Further, Stale and coimiy laial- 
management agencies may panicipnie (Hircily 
in this planning work; use is thus made of the 
special knowledge of both fanrmrs and lechiii- 
cians in working out the details of a iiniiuHt 
program for State and county lands. 

Classification by major areas should siiflicc in 
forested areas of extensive cut-over or second 
growth, except in certain sections where tliei'c 
is need for occasional appraisal by tracts for 
farming purposes. 


In gra/lng and nrabb* an'aH where relatively 
mnall tracts can be hamlh'd on an individual 
basis, the inilial rxicnsive elassiluMium should 
he followed i>y a deiailcil sludy of die factors 
which ii.tve laml tine iiniilicaiions: Type and 
condiiiitn of soil ami forag<* resouretts; the 
ninnher, kind, ami coiidilioo of buildings, water 
faciliiics, am! <ithcr improvcmeiiiH; dte size of 
individual iracin ami their ailaiilabilily as 
stable farm ami raneli miils; ilie loeailon of 
ittiiis ami the .'tvailabiliiy ol roails, se.liools, and 
odier public Hcrviees. I'limi a prae.tkal view- 
point. Ii4»wever, it is iieeessiiry to consider the 
value of ptdilii lamls in rcladitn to the cost of 
ill-failed i lasstlii .iiioii. In other words, the 
inteasitV uf elassilicaiioit .should be adjusted to 
the inipoiianee of the lamls involved, 

Ai.mN.vintN cm staik anu coiintv i.ands 

After laud elassiiieatiomi stieii as lliose just 
deserilic'd have yielded llu* jmlienl facts with 
regard to the lands in public owner.sltip, erileriti 
slioiild be esi.ilili'ibed for deiersnining whieli 
Imid.s are to be made available for private 
ow'iieiship and wbi< b are to lic^ re(nim*il under 
imlilie tnamigeiuenl, .iml pineedureH set tip for 
the iraiisler ot title in tbe* former ettse and the 
iiiaugiir.idon of inan.igement jiolicy in the 
latter. 

.SVi/i* of hHit' I mil III I'tit'iile 

f.and lemnied to private* ownership slnmld 
be irmnied willi tbe expei lation ibal re.Honrec 
depleiiun, tax delincpn-my, reversion, and 
resale will nm be* i'(*pealed. Since the pre.HSurc 
to return public-, lands to private ownership may 
he great in aie.iM where land ;iuiiaiile lor oeeu- 
|i;me.y in limited, smi'es-iful )iublin land admin* 
i.siratiun is likely to recpiire authority In exercise 
a iiigh degree ol dihcretion ctver the di.spo.sal of 
land. 

Much State Irgislaiiun, often cpiiic detailed, 
provides proeedme for sale by contrast to 
homexteading ax a meiluHl of reuirning public 
tiiiul Ui |)rivam o\viieishi|). In gema’al, the 
Ktuuilex provide fur a minimum sales price 
CHlahlinlirtl e'ulirr by statute or by the State 
conxiiiniiuii or based on an appraisal by a duly 
caiixtiuued auihuriiy. Usmdly land to lie sold 
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of 2 years, if llie conditions of tlio contrarl had 
been fuinilecl, the homesteader would have been 
entitled to a deed. Hesidea allocalinK the lands 
under conditions ncccsHtuy to acetu’e their ile- 
vclopnicnt in aceordaiice witli the Stal<? polu’y, 
the coininiasion would have been speeila'ally 
authorized lo cooperate with iM'deral tJi'eneies 
in arranging asHi.stance to lionieHteaders. I lie 
connnission also would have heot perinllletl to 
sell tracts of land tit no less than their a|)pr;iised 
value, hut in no greater (lutintilieH to any one 
purchaser than would, when added lo laml 
already owned liy such purcliaser, eoniprlsi' a 
fainily-si/cd ftirin, Deeds of lumveyanrt', isHiied 
as a result of hoinesictid sales or exehange.s, weie 
to htivc oonltiined such reserviiliouH tmd resirie- 
livc covenants, including restraints on alienation, 
as the comniission consideretl neeessiiry to insure 
constructive use of tiie hind and to proieei the 
interest of the Slate. 

Deed lieslrkiions in the 'I'miisfer of hthlu l.mds 

An increasing munher of autliorltle.s mr em- 
phasizing that in the hutirt'siH of eonHeivtiilon, 
stability of temiro, and maximum itieome over 
a period of years froni lands .sold Into private 
ownershi]), consideration slnmUl he given to the 
use of roslricilvo eovenams in dm lamveyamTs 
of title to pnhiie land, 'i'hus, agiieultnral land 
located in areas inaccessilile at certain Hcasons 
of the year might In: sold wltli a siipulatloii for- 
bidding year-round oeeuiianiiy of the land for 
family residence. Similarly, eertalii grazing 
lands in the Great Plains might h<‘ sold on the 
condition tlmt they would not he pltiwed. 

The possil)iliiies of deed resirieiiimH to provi<le 
continuing jnililie control over land retmnrd to 
private ownership have never been fully ex- 
plored. One clisadvanlagc inlwtrem in dm 
procedure lies in the pniclicai diniimlly t>f 
specifying conditions that ore elle<*tlvc in pre- 
serving j)ublic interest in the lands, widioiil 
imposing undesirable rigidities in land utlliztt- 
tion over a long period of changing roiuliiions. 
To meet lliis situation the deed rcsiritrtions 
might be made applicable during a specined 
period or title to the land might he remined by 
the governmental authority until certaitt con- 
ditions have been satisfied. For example, in 
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eomuTlIon with returning lands in the alluvial 
area of the Mississi|)pi RIvit Valley to private 
ownership, it has hei'ii sugg<-sted that evidence 
that the settler hatl uian.iged and developed his 
land pniperly and that he had not inenned 
debt ill excess of a , 'Haled amount ho made 
eotiiHlioiis pM'i'cth'nl lo a conveyance to him, 

'I'he comprehensive Arkansas statute for (ho 
manaip'iiKMit of .Stale-o\vii(‘d lands provides 
(hat “where lands aic dinposed of liy r(Unrn (o 
private ownership, the land shall eoniain such 
resliieilve etjvenanis or restraints on alii'iiation 
as itu' land use coininilleir of the .Stale Planning 
boanl may deem iii'eessai y to insure protoetion 
aiiil use of (hr laml in a manner Ixmefieiid to 
the piibite." 

Ill Miiiiiesoia, there is authority to attach to the 
sah’ of laiiils IdrleioMl ihi'oiigli la.x d('Iin(|i)(‘ney 
“eonditioMS limiting (he use of the parcels 
so sold and/or limiting the public ('xpeiidi- 
tmrs dial shall be iiiaiie for (he henelil of such 
parcel aml/or oilierwisi' saicgiianling tigainst 
(he sale and «ieenpaney of saiil ptueel unduly 
hmclriiing the ))nblie treasury.*’ 

A North Dakota stiiiiiie passed in which 
provitlni for the resale of lands tietpiired hy the 
Stale on foieeltisure of inorigageii given to Kceiirc 
loaiiH of pniuaiteni school I'uiuls, or by deed In 
lieu of foteelostire, eontains the following 
provision: 

Tlir piio'ti;oet sluill I'lii in llie Itiitib in ii Kiiiiil am) has- 
Itiiinlllki' iMMimn m'l Molitig to die pon'dir nt' fmining 
In llie vli'liiilv b* wlilrli llic Innil llrs and arriinllnit tu 
dif niHniirr of f.nining ot laiiiU of likr t ll•i>'a('lrl', and 
Hlnill liioilner dieo lnnn nin }i as nin h lands aie. 

rraMiiiiildy ea|i.d<li' ot pnalni lng, liaving dor ii'Kaid to 
rlinmiie. ronditioiis nin) In tin' piiirs of' iiKiiriiUnnil 
(Hodnils Niieh ns snltl lands inr irasonalily (idii|m'<l to 
rahiiiK. iinlnding Uvralmk, daily |»(>diielfl, vritrlalilcJ, 
fmlu, giaiit nnd I'oiagr i oips. 

Kxfhmfir of hildii l uitih 

Since both State and eonidy lamls are often 
lulerniiitKled with laml in other kimls of owacr- 
iihip, l«»di pnhiie amt piivate, elfeeiive manage- 
ment is faeiliiaietl by auilmrUy to exchange 
Inml with uiher public agencies or with private 
pertMins. 'riils permits the hmdowning agency 
lo "lilock tip” its hohlittgN witlmui making a ca.sh 
mulny fur imreluiHes, anil mtiy lie u.sed lo reduce 



the COHIS of iTHC.lth'MU'iU iictivilirH. A nnmlM!r 
(,r StJitcH have, made Hiich lenishiiive iHuvisiun 
for ihe exeliaii(?e of i)ol)lie limd. 

Tlie Sotilli Daloiia hand A<iiiiiniHlralMm and 
MaiiaKement Aitl amhovi/es die. Imard of 
county (tommi.'CiioneiTi "to rxeliaiii;e l.y iraonfer 
of tide or lease .scalU’ied and isolaK'd tracts and 
sections of eouiiiy-owiK'd lands for odier pnidle 
or priviiie lands of like eliaraeler in valn<\‘* 

'J’lic Wisconsin statute |i«-rmil.s the exchange 
of lands by the comity or State a.s follows: 

For tlm piniMrir iil' lilmlduK nut Stiilr-nwnnl and 
county-owned I'ornti liindn, ilir Slate t>i any nnuuy iu 

niithmi/.etl tti rxrlianHe any ul nnrli I In h.r ttiWr laiiih 

iidainetl fur fnrcMliy innpniim, ulu iltn |aihln ly or pd- 
Viilcly owned. ‘I'lie wmmI “ext liaiiHc." nneil hririn, 
lucludcH llir puivlianlim of lands wlllioiu ronvryniK other 
laiulH iu exeintUKr thnel'oi . ‘I1ir exi luoiKe of ma il iiindi 
when i»wned by the State nludl he made l>y the Consei- 
vntloii CoiiuiiMnii, mitiieel l«i the appmvid »<l' the ipn'- 
ernor, when owned Ity a eotmiy, midi exehauHr. if 
aullioti/etl by the eounty boaid nhall be n*ade l>y the 

clmlnnnn of the bmml and the eonnty eleth. All 

such exchmiHes shall be tletnniiiieil on the badn ..f e.pml 
vuluea and Nhiiit be iirHotlatrd a-i lieicin po.vided. 

Minnesota lettliilation provitlcn tlnit the r.and 
KxehanKe ( Itmmtisslon, ctmsistinp of the (Jov- 
ernor, llie Aiminry (Icnrral, and the Stale 
Audittir, nmy “by imatiimtins np|u<jval ex- 
cltaiif^d tmy litnds to whicb the State now Imltls 
tide or to whicli tide shall lie actpiicrd by the 
Slate * * * for lantls of etiital vaitte and 
now owned by the Utiitcil States* «»r lantls 
owned Ity |nivaie cili/tMis or ctii|iora(ioiis. ’ 
rrovision is matle for the jrseivaiioii by die 
Slate of Jill minerals ami water rii|liis in Slate 
lamlH wliicli are exchani'ctl, 

A Mit^luHan law states diitt: 

Any <»f the lanil'i miller ilir eonnol of tlir puhlle doinnla 
cnnnnlHxlon, the title to \vld( h In in the .Slate of MlrhlHaiii 
and whleli nmy l«- sold or eonveyrtl or wliieh air a pnri 
of dm Slate I'oiest resri vrs, as well as siieh lumU heirnfirr 
acquired Ity the State of Mi* liiKan or any pai l or jaallnn 
thereof, may be exeluniKed for lamlN of equal aiea or 
approximately eqmd value belotiKiiiK the Unllrd 
Slates or ownetl by pt ivaie IndlvUhmlN whenever in the 
opinion of the pnblli: dojiiaUi roimnlMlon it sliall Ik*, llic 
imcrcsi* of the State of MIehiKan so to rln. 

In conjunction with tins statute, the I'cdcral 
Govcrnnieni lias purcliased land under the act 
of March 3, 1925, t« the extent of onc-fourlh 


of a iiiillioii acrc.s within or adjacent to the 
State rm'c.st.s of Michiffan and exchanged this 
land in turn for an equal value of land (and 
ihiiber) owned by the State within national 
forest houiidarie.s. This ha.s made for consoli- 
dation of respeelive holding.^; it has permitted 
putting 2 acres under inanagcincnt for the price 
of 1. 

MANAOKMI'.N'l' Ol-' I.AND UKMAININO IN PUDLIO 
OVVNKUSIIIl* 

Public adminisiraiion of lantls remaining in 
pulilic ownership requires enabling Icgi.slalionj 
lt> dt'signaie the re.sponsiblc agcjicy or agencies 
ami m outline procedure for the preparation of 
plans Oh* iT.sourcc numagement, die carrying out 
of varloiiH forms of resource improvement and 
developuK'iii, the sale of resources from the land 
Sind (h(^ Issiuinec of ))eriuits to privsitc parties 
for spreilic iwes of desigiuited tracts. 

Powers iliat may he needed by designated 
agencies iiichule authority to plant trees and 
other vegetation needed if the land is to be used 
for timber growing, wildlife production, water- 
shed proleellon, erosion control, slock grazing, 
hay euuiiig, etc.; llie eonsiruciion of such im- 
provements as !enc(:.H, dams, tlitchos, logging 
roatls, and engineering mett.surcs to control 
erosion, wiUer levels, water distrihution, and 
provide slook-walering facilities, and equip- 
ment of public rccirational areas. 

Authority for the agency to sell rc.sourees from 
the hind niul to issue permits for certain uses 
may iiiehidc aulliority to sell lunbcr stttmi>age 
III small hlot^kaj to grant suitable renewable 
permiln for stock raising, hay cutting, and other 
purposes at appraised value without competi- 
tive bidding: to issue nonrenowablc permits to 
deal with temporary conditions or emergencies 
like disposal of firc-killctl or wind-thrown 
timber; and to provide for the use of resources 
pending completion of the long-term manage- 
ineiU plan. It may be clc.Hirablc to authorize 
preferences to small opcralois or cooperative 
n» 80 ciali<>n.«i of such operators. Authority to 
use limber, gravel, and other materials on the 
public lands to improve such lands, and to 
facilitate the use of such resources In connection 
with the programs of other local State and 
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Federal agciicica, may i)r(»vitle nr<-<‘ssai 7 ma- 
terials for public constnuuioJi at sulwlaiUlal 
savings to taxpayers. 

/] Leasing Program for Ptihlic Lamix 

An alternative to direct iiumagemeiU of piililie 
lands is manageniejU througli soil cunservatinn 
districts anti tlu’tmgli eoop<M'aliv('s, gra/.iuK di«- 
tricts, or other organi/ed groups of private 
users, In such ctises a l<‘asiu|t [>roce<lurc i.s 
required l)y whicit -Stale or county governmenis 
can authori/c use of land for private operaiions, 
particularly grti/ing, but continue lo exercise 
some measure of control over such lamls. 

tanlially the itrobban of leasing State and 
county lands is one of allotting to private parties 
the right to use tlie lands in siudt a way as to 
achieve l)otli individual and s«jei;tl ends. Since 
the success of the letising sysUmi depinnls upon 
the .sticeess of private operations, publle land 
policy- -particularly in tutnis like th»^ Northern 

Great Plains should cncotintge Rtabllliy of 

rancii and (arining opcrali<iiis its well jts prop<*r 
utilization of resources. Such slalnlity is e(|iially 
to the advantage of tla^ private farm «»!• ranch 
operators who obtain tint right to use public hnidN. 

As security of tenunt for individual le.ssces is 
dlsturlied If lands iirc subject i<i sale, the pttblle. 
agency might well deitn'mine In tulvance wltsti 
lands are to be sold and thtm grant leases to 
other lands with reasonable asHuraiice of long 
tenure. Under liie Sotith Dakota laind Man- 
agomcnl Act, lands chissillcd as .suitable ibr 
iminediate resale are leased with |■eserv^llionN, 
but other lands hectmie subjeei to wtle only 
at long intervals and upon rcehissilieaiMm. 
Another method of Insuring coniimttly t)l‘ lease, 
tenure is to lease hmd for an inileliniie period, 
providing for automatic renewal of the letise liy 
an annual rental payment on or heAire a Hjari- 
licd date. Security of tenure is also ittcreiised hy 
granting lessees the iirst right to purehiiNe the 
land offered for sale. 

In the past, desire Ibr revenue has prompted 


tivc bid, with the lease going to the (>{H^rnu>r 


to which he plana lo pvit the land. Rccenlly a 
tendency has developed to make cxccplit)n8 lo 


the eoinpeddvc bid principle. 'I’Ik; ica.sin|i 
agency may w<'ll be given llie piiwer lo c.slablisli 
eei-cain eiiteria of pn-fc-renec sd diio leases can be 
granted on an ecpiiiabh- l^isis to opeiaUn-.s who 
are in a posiium to use ihc laud properly and 
pnililably ovi-r a p»-i i(iil of years while still pvo- 
viding reveinie In the t Jovcniiuriit, A .selective 
leasing aiTanf;<-iiieiii wntdd inehale regulation 
til'lhe use and types orerops grown on die l(;ased 
land, ihuitatiniiH on ilir number of livesioc^k pei 
acre, and resirieiiim nf ipa/iiif; to Ihost; seasoin 
in wliieli lu'ass is noi easily ilainaft<‘d. 

A fieleellve le.ise polit y sliould not, liowever, 
give prererenre to prior iiser.s of pulilie land 
wilhonl some resn valioici to salcf-nard tiic 
liilereMs orsmali oper.iturs, poii-nlial operators, 
and the I'enei.d public by providing iiieaus 
iliroiifdi wiii< b dll' claims am) privili^ges of 
existing, operators may be I'oiilesled. I’ossibly 
sonie .sort oi Stale supervision du'ou|di tlio 
ereaiion of boat ds of appeal would insure against 
abuse. In issuing binding loiii'-ienn leases, 
provision should .ilso lie made for eltangiug (he 
leasing rate during dir period in Nvhieh the ligiso 
is in Ibiee. As eolidilioiis of the ratigc and land 
values liuetnati*. iriii.ds sliould lie Hiillieliuwly 
Ilexilile to roiie-.poud with die euri'eiU produc- 
tivity o! the l.mil, 1 bith-r the South Dakota 
l.aiui Mauugemeiit ;\et, “in unlei' to eoiiserve 
and proteet iheexisliiig ibr.ige resonree.s * * ♦ 
iiiitl to tesioie till' iiiaxinuiiii carrying capacity 
of range lands," ilie lioard of county com- 
inissioneis mnnt 

♦ * ♦ irwive ilir iIkIu lu itgiiliue ami limit llio 

niiimiiil ol Koi/iiiK llii'irnii ami <>■ iliiiuu' tbr I'l'iUnb 

niimiitlly in mi'tiMliim'' wiili a vaiiiilili- nrali' of n-iitiil 
I'liiUKrit haseil on nimkrt juUirt fm livrstiH k or livmlock 
pmiliK'is, the imiiiliei mol I'limiuirr of niork to i>R 
ftinml, the l•o^lyillH ropoiliy of the liindn, or on imy 
roinliinoiiiin of ilirw' Ito inoi, 

MexUiiliiy may also lie inliodiiced liy authority 
U» charge iliHereni renialH on tlil!ercni tracts of 
liuul, a ptivvrr ilenied by sonic legislation wliich 
Hpecilies tmiform rales Ibr leascM. Although this 
flexibiUty is tlcsir.thlr for the purpose of securing 
die highest returns from laiul compalihle with 
twiuml use, U requires a detailed evaluation of 
(tttch tract of land in ortler to dcierniine a fair 
rentid. To ihlii rjjd, a emiiplcte net of land 
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rccm’cls and land-c^laHsifu^atlon inapH is necessary. 
When this proeciinre is Idllowecl a rosponsihlc 
agoney slnmld 1«5 1 'lnjKiwcacd in iuak(‘ the needed 
classihealions and cvalualions, as well as lo 
supei’viw^ land use praedees. 

An aU<'rna(iv<^ lo dina-.l tnanaKenienl orpnhlic 
lands is luanageinent indirectly tlnongh leases 
to cooperatives, f’ra/ing distrii^ls, soil conserva- 
tion distrie.lH, or oilier organi/i'd gnmps ol‘ pri- 
vate. nsers, niuha’ a leasing proeedure liy which 
Stale or eonnty govermuents retain a right to 
guide or eonlnil the us(^ of tlieir [inlilic lands in 
private operalioiis. liCasing public lands lo or- 
ganizations of this kind eases die adminisirallvo 
burden on ihi* publie, body, partienlarly when 
an organization is larg<‘ and leases many lands. 
The pnblie body lam eonduel negtnialions Ibr 
leases with a single or>tani/ation instead of with 
a miinb(!r of individuals an<l ili<^ fpiestion of 
whirl! Individual shouhl lie given the use j.f a 
certain traet of laiul then lieeoines a luatler for 
the orgatilzation, rather than lor pnblie <»llielals, 
to deride. 1 likewise, a large organizatlou willing 
to least! all i>uli!le lands within a d(’{ine<l area 
furnishes a market, for h'asi-s of lauds that might 
otherwise, prodnee uo revenue. 

PersuuH wlto aetually use tlie lauds also gain 
advantages from lids me(liinl of leasing, flower 
lease idiargi's can often be seemed by a group 
willing to lease all of the ptiblli; lands within a 
large area, siuee <leerease<i ailiididsfratlve costs, 
and the haising of laiuls that formerly were un- 
Iciised, may ijieri’ase the total return to the .State 
or county despite, a lower lease rale, The use ol 
lands, bolli publie and |irivale, by individuals 
is facilitated by group leasing, as an organization 
can lease |>rivale as well as pnbltt; lands lo block 
up arciiH and to coordinate the use of all Ihc 
lands. 

Grazing districts of Montana, openiling under 
the Grass Gonservaiiim Act of 1*I3‘J, on'er an 
example of this ty|>e of leasing agency, as do also 
soil conservation lUslricis, which art! authorized 
by the laws of 38 .States." Soil conservation 
districts in Goloraclo, New Mexico, North 
Dakota, and lUah, have already leased lands, 
a.s have ail grtizing districis. T'lie Montana law 


ci*catcs a State Grass Conservation Commission 
composed of five members, which participates in 
the organization of grazing districts and has 
liiniled supervisory powers over a district’s 
directors. 

A group of stockmen who wish to form a graz- 
ing district must make application to the Com- 
mission, which then holds a public hearing on the 
mailer and iiither grants or denies a permit to 
organize, the district, depending principally 
upon wlie.tlicr it seems likely that the district will 
be able to lofisc enough land and to secure 
enough membera to control, with the lands of its 
nx'inbcrs, more than .'iO percent of its area. 
The (llslricls arc cooperative organizations exist- 
ing for a definite period but not to exceed 40 
years; they can exercise no powers of local legis- 
lation; meml)ei-.ship is voluntary and limited to 
persons engaged in the livestock business. An 
unusu.'d provision of the Grass Conservation Act 
requires tllstricts lo lease, at a reasonable rental, 
all .Stale lands within their boundaries not 
otherwise disposed of whenever oITcred to them 
by the .Stale Board of Land Commissioners; and 
llie Grass (lonservation Commission is charged 
will! llie duty of requiring the districts’ compli- 
ance. 

'J'mfiasx on Public I. amis 

In some cases, ilie administration of State and 
county Isuids is weakened by a lack of encctive 
metl»<i<ls for dealing witli trc.spnss. Both in 
range and forest areas, public land has often 
Ijeen used wiihoiu legal sanction. As a result, 
the landowning agency dues not get revenue 
from its [iroperly; the land may be mistreated; 
and the inceiuivc lo obtain the use of public 
laiwls hy legal means is reduced. To deal with 
cases of trespass by stockmen under the general 
trespass laws often requires more lime and per- 
.somicl than the public land agency has available. 
Moreover, on land renting for only a few cents 
an acre, the damages recoverable for a few 
weeks of unauthorized use may be so small that 
aggressive pi-oscculion is hardly justified. 

Prompt and cfiToclivc action in dealing with 
trespass is, nevertheless, a requirement of good 
admiiustraUon, particularly when a positive 
land program is in its early stages. Some lancl- 


u .Soil conscrvwUon tUalriew nre dcftcrlliccl in eh. 3. 
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owning agencies have hired part-time t:m|)lt)yccs 
to discover trespasses and collect unpaid fees on 
rentals. These employees arc paid a percenlaKc 
of the increased revenue atlrilmlahle to llteir 
activities including a percentage of rentals col- 
lected from persons who formerly made free use 
of the land and with whom they negotiate leases. 
In at least one instance, twtJ independent 
agencies have cooperated in dealing with 
trespassing stockmen by reinsing to grant leases 
to the trespassers until tlie claims ol both 
agencies were satisfied. In some cases, slalnles 
provide that trespass on Slate school and jinlilic 
lands is a misdemeanor punishable by line, or 
imprisonment or Itoth. 1 respass wmild doubtless 
be reduced if State legislation provided a legal 
weapon stronger than llie throat of civil a(dion 
against trespassers on Slate or county fore.4l, 
grazing, or similar hmda, 

RllVENUE I'UOM Till'. I. AND I’UOOUAM 

The financial aspects of pviblie land inanaKO- 
ment often exert much liilluence cm lla^ polhaes 
adopted, Where tlie produeiioii of revenue is 
the sole objective of the land program, publit; 
land is usually sold or leased to llu' highest balder 
without regard to laml use and eons<‘rvaliou. 
This is often the ease when a local unit t»f 
government acquires land through tax reversion 
and is under pressure to liiul HulwliUiles for 
vanishing tax revenue. In other eire.miwlance.s, 
the public agency may lie. foriumue enough to 
be in a position to forego immediate liiumeial 
gains in cxeliangc for less imiuetliale soeiiil 
returns from a policy of conservation iiiul siabili- 
zalloii. Except public credit agencies wlileh 
base their land programs on a desire to malmain 
the book values of their investments during a 
period of falling land values, Slate ageneicH arc 
more often in a position to wait than are iniuor 
units of government. 

The method of financing public land manage- 
ment will influence, to a certain extent, the dis- 
position of the income from the land. For 
example, if the management costs are defrayed 
by direct appropriations, the income may be 
placed in the general funds of tlie treasury of the 
governmental unit making the appropriation. 
In case the revenue from the land is used to 


(iiiancc inaimgeincnt costs, the income is belter 
placnl iu a special fund. Anoiluu- arrangement 
is to provide ibal eillier (be total reviuuie, in the 
event luanngemeiu is liuaiiced by ap|)ropria- 
lious, or the iiieoim^ in exci-ss of management 
costs in easi^ mauageme.iU is iinanccxl o\ii of 
iiieoiue, be coushlereil (lie .same as taxes which 
are ciilirc.ted on .similar real pro()eiTy. The 
disirilnuiou of the ineouK' from these lands 
cotdd be inlbesame pniportion as taxes collected 
foi'sinulariise.s. 

Much of the laml (bat reai'lics pulfiic owner- 
ship ibrougli (he iax-(l<‘lim|Ui-iU route is badly 
depleted. To produec il.s maximum return, 
(his laud will usually reiptire tiratimmt in addi- 
tion to (hat .supplied by nature. Seeding to 
grass, nee planiiiig, finest-, stand improvement, 
the e.stablislunent of eni.siiin-eoiurol slnieUire.s, 
and feneing are exainjile.s of ilevi'lopment.s which 
ie(|uire «asb espemtiliiies biu which, in unny 
inHlaiute.H, will yield snbstaniial relurns on the in- 
vestineni at somi' fiitme lime. Some develop- 
ments may la* liiiam ni on a “pay-as-you-go" 
basis, Iml iUla-r.s air often iieci'iisary before any 
revenue in obtained IVoin the land. Where the 
land Inmanageil by dteSiau*, the essential devel- 
opinemal eonincan usnally lie oluained through 
appiopriations, Imi in most coiimies where 
there in a large amount of laml ia jutblie owner- 
ship, the linaneial piiniiioit of the county will 
prevent Nubntamial ontlays for a developmental 
program. In .sm'b eiisi’s, loeid niutn ol govtu'a- 
meni might be pmviiled with a system of .Stale 
grants or ulber aHsi.siauce for ileveloping their 
piiblie laiulH, 

AoKNtlll'.S WUt iMutl ttl r.AND AdMINISTU ATION 

'I'he eounK’iema' with whli;h ptddic. lands will 
be tulmitiisteied ami miinaged depends to an 
Important e.xienl upon the ageney emrusied 
with the task. A sotmil adniiniHir.Tiive. .sinuuurc 
Ih preiTqtiinlie to a good juiblic land program. 
Rut iimler tlillerenl eiremnntances, equal ellcc- 
ivenetw uuiy lie obtained from widely varying 
BlrucUiics. 

TYl'I'.S <U' Atll'.NOIES 

The agcncieH td' the several States range from 
highly centralized State miiliorities to govern- 
ment uiuls with no central suiiervision. 
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Cenlrnlkoi 

Wlinr [hr. piolili'm of \n\h\\v. land iiiiinaKC- 

mcntis.SlaU'-widc ami |.ai lii:nlai ly whm- puhlu'. 
lands am lariidy Siattvowm'd. ilm imisi olivious 
solution is to proviilr a aiiifd'' ffiiliali/cd Stati* 
agency. Smrh an af.-<'ney lia-i amliorily over alt 
nulilie lands, cxtcpl l;inds like parks assigned to 
coiiHCivation dri*ailiuents or oilier responsihin 
adminislraliva branelies of dm State govem- 


nieiiLn. 

For exiiinple, dm oilin’ of llm Stale 1 .and < .oin- 
missioner in Arkansas is eliarijed with responsi- 
!,ilily for administering idl State lands not im- 
ciuired for a speeilie pnlilie. pmpose. Anollmr 
ceiiirali/.ed State agency is (lie Mieliigan De- 
liarlineiii of t kinservaiiuii, eonsisting of seven 
ni<!inli(ns appointed by dm tluvernnr and se- 
Iceied “with special reference to ilmir training 
and experience along llm line of one or more of 
die. priimipid lines of activities vested in dm 1 le- 
parimeiU of ennservtuion and their ability and 
fitness to deal therewith." 'i'he. rouseivalioii 
conmilssion is n iioUey..miikiug body, and ap- 
piilntHii direeiorofcimservation to whnm is dele- 
gated administrative responsibility. 'I'lm de- 
partment administers all Stale-owned lands, in- 
eluding land iietpiiied for speeilie pniposes. 

Also noteworiby is a bill ree.etidy itilrndmicd 
in the MiHsIsstppI l.egiHlatnre |irovi<ltng for a 
Stale I.mul I'olie.y tlomnniwinn eonstHttiiK of 
(he director of die agrienltvirul experiment .stii- 
linn, llie direc.ior tif llm agi'ie.iiUnral extension 
serviee, llm Stale forester, llie State direetor of 
conservation, the ctimtnissioner of agrieulutre, 
the ciinimissioner of State lands, and five imna 
fide farmers appointed by llm (jovernor for 
(i-ycar terms. In ntliiilinn, the (hivenior is 
empowered under the lull to invite the Seerc- 
liiry of the Xlniled States Deiinriment of Agrl- 
eiilture to desiKnaie one or more advisory mem- 
bers to serve on the eommission. 'I hememltcrs 
of the commiHston who serve l)y virtue of their 
ofFicc are to act only in an advisory capacity on 
policy formation. 


Ftmclional or Juristlkfional 

In contrast to administration by a single State 
authority is administration through several in- 


dependent agencies charged with specific func- 
tions or o))crallng witliin certain jurisdictions. 
‘riuiH, the Stale forestry department, the State 
pjirk emnmission, and the State wildlife admin- 
istration might he assigned authority to carry 
on their piirtie.iilar functions on State-owned 
hinds. Witlioul any cenlrali/.cd agency to 
dcienniiK^ llm use. to he made of land, the rc- 
spee.live. agencies might choose lands which 
Imve not heen devoted to tmy specific use and 
wliieli are suitaidc for their purposes. Or dif- 
ferent functional agencies migltt conduct their 
oper:ili<ins on the same lands. For example, a 
.Stale, gtmm eommission might take measures to 
eneourjige llu^ propagation of wildlife in the 
samir iireti lluiL was being reforested by the 
roiTsiry eominission. 

I’ilemcmts »)f such tm apin-oaeh to public land 
tidminislnnioa are evident in the legislation oi 
some Suites. Tliere is a clear advantage^ in 
ii(i)i'/.ing existing agencies in 8j)ccializcd activi- 
ties; Imi without definite jirovision for over-all 
poliey formation unrestrained interagency com- 
petition may ofler serious handicaps. ^ 

Counly iMttd Ageticies with Slate Cooperation 
A third ft)rm of administrative organization 
utilr/.e!t llie coinUy govornnients as administra- 
tive units but provides over-all direction through 
some .Slate cooperation or supervision. An ex- 
ample i« (lie management of county forest re- 
serves under the amendment to the forest crop 
law of Wisconsin that authorized counties to 
regi-ster lax-fiirfeited tracts us forest cropland, 
'i'he State commission passes on the suitability 
of land .sulmiiticd for registration, and cooper- 
ates with the. county in planning its use in order 
10 pronioto the objectives of the law. The com- 
mission also administers the severance tax pro- 
visions of the forest crop law, which gives it au- 
Ihority to limit the amount of cutting in order to 
insure restocking and sustained yield, and pro- 
vides for State contributions to counties and 
minor units offsetting reduced tax receipts on 
land registered under the forest crop law. 
Thus, the State agency retains considerable con- 
trol over the management of the forest land, but 
divides the responsibility for administration with 
local units, particularly In the case of county- 
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owned land entered under luiTHt crop provisuiiiH 
find maintnined iia cniinly liin^ats. 

County Adminhlration Without Slute Control 

In snuie Slates, a large part of lt>e pul.He lan.l 
is managed direelly l)y the entmly govermneMls 
without State control other than that pr.wMle.l 
l>y general legislation, donniy lands m South 
Dakota are thus administered. The dec-laratlon 
of policy in tlie (lonnty l«md Adn.inisiralu.n 
and Managnanent M'X Jmw in Idrei; reiuls as 
follow.s: 

ll IH hrrchy (Irrliui'd In hv- tlir imllty of tlw IruiHl.uinr 
10 provide for die eoiiiiervnlion <.l' die tmiil irH.«iic e« of 
Ihc. emuuics, for die cHluliliiilnocut of hoihhI mlniminua- 
tiiin iin<l niaMn|?enient of coiiiny-owurd liindii in mder 
dmt dioHe lands may lie conserved and the imisUmnn 
rcveruie olilaiiied. for llie imm-etiem of tlie lax liase, mid 
for the cn(',onra(?emciil of slalile operndoii of fmiiiH and 

ranelies, The hoard of county of any 

county shall have control <tf the sale, leui.d mul nuuniKe- 
ment of real properly owned liy the rnnniy acipiire.l In 
fladsfncllon of hcIukiI fund loan iiiortHiw* or thuaiKh 
forcelo.iure, or acijuired lliioii|jh tax ilerd procerdfiiK-i 
or in payment of taxes as provhh d hnciii. 

Stieh an arrangement eneuurnge.-i lueal d<'- 
tennination of land polieit'.s ami |iennlis n large 
degree of nexihillly In adiiiinistration; it in suh- 
jeet to eerlain diHadvaiilages of deeentrali/aiion 
and may pid: an atlminlsirnlive hmdeii on 
governmental tinlm in execHS of their iiiianeial 
rcHtnireea. 

(!OOIU>INATI(»N OP I ANIl r-Ul lOlltS 

Coordination of piihlie land ageneies rn|iiirrs 
cooperative ellbrt on the part t>f hoth Slide and 
local units, and should inehuhr (ho Knlrral 
Government since federal lamls are often 
rather extensive in areas with tmieh piihlio laud 
ownership, Coordination may bewmgltl through 
inform.il or formal agreeimmts auiottg ageueioH. 
T'here are some instances where lw<» or iiiorr ptilo 
li(- agencies cooperate wUhiii a locality, perlbrHi- 
ing some funelioiiH in common and helping one 
another to carry out (heir re.spee.tivo prograiiiK. 
The possibilities of such eoojjeration are greal 
and warrant serious consideralitm partictilarly 
where land holdings have similar physical tdiar- 
aclcrislic,s and arc iiuerminghtd. OpporiuniiieH 
for cooperation with privaitj owners should iilso 


he ronsidrird. The praciicc of making railroad 
laml grants of alimiali' Hcclinns, for instance, 
has crealrd some siliiaiimis ideally suin^d for 
niordiualion of llie land proj'rams of puhlic and 
private owoei;;. 

Slate ( Jovermiieiils can liisn-r eoordiuation 
Ihroui'h legi.slative aciion, Since ihc aelivilies 
of Slate a|'«*ueu-;i, ol minor niiiis of iviivei nment, 
and of ipiasi pul die oi ipini/alioiis arc based on 
Stale laws and are often iiiiili* speeiliejilly 
defined, .1 revision of llie .‘italiiles may serve to 
bring ibeli land pi oitramii iiiioeloner conformity 
ihrout'h .'im b meatis as ilu- Sialc ( lotimtissions 
under ibi' \Viseonsiii fniesl ernp law and [ht; 
Moiilaoa (bass ( loiiM-ivatiim Ael. 

The i’Vderal ( hn'ei itmi'iii is also in a po.silion 
III assist In the inoer.ss of eooiriiii.iliou. Uudi'r 
the Taylor (ba/iui', Art, il is possibli' (o bring 
about eousider.ible imiformily of niaiiagciuciU 
oil both pnldiely anil privately owned lands, 
Where most of the piililie laud is in Sialc owner- 
ship, the parlieiji.ilion of llie I’Vderal (iovern- 
iiieui ill the admini'ii 1 al ion of llie land .sliould 
he hug.ely advisoiy; Imi in regions where 
1 ‘VdriaI ownership is predoiiiiiiaiil, llie .slliialion 
lilil'.ht "'*dl be reversed, 

111 die last analysis, llie exiciil of eiiordiiiallon 
of puliey dial rail be aebieved l»y cunpcralinn 
among pubiie laiiil ag.em ies is liniiled by (he 
coiuuuuiily of inieresis of the ageiicic.s. As 
some interest;! umy be ii 1 ecoiii ilable, it may lie 
more feasible lu rceoniiuend eoiisolidalion of 
eerlain gionps of ageiii ieri wiilioui atleiujiling 
to bring all pubiie land agem irs iimler a emu- 
mou admini;»traiioii, Sm li a plan would t'lii- 
phasi/e till* ip'iuip aspi'i'ls ol eoordiuatiiig ad- 
miiiisiralive polieies, laibei' lliaii stressing pnltlic 
liiitd nuiMiigeuii-nt as either eoinphiely ceii- 
(I'ali/ed in one agency or eompleiely tlcjanural- 
i/eil. 

laHiMlUNATtoN or Sl.\'ll ANU I ollAt. IN'M’ltHS’l'S 

Whatever the lorm of admiuisiraiivc oigani- 
•/.iUion atloptrd and whatever ihi' degri*c of 
ceiiiiali/adon, a had'daeioi y piogram must pro- 
vUlr for a balame beiwren Slate and local 
inteir.si*! in tin* niili/iition ol pnlili*' lands. I. and 
use hjiH iiupoi tani elln is beyond th<* region in 
wliidi the lantl.s are |ocai« tl. but the immediate 
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cflccl of iHJblic laud ixilicics is in iluj looalitica 
whore llu 7 an; a|)i)liod piirlioularly wlion 
pul)lio ownorship is <-niployi‘<l as a inoaiiN of 
l),.iu)flujr about hasi(; n-adjusliuriUs in land mho. 
If iIh; mho of nalural |•(•sou|■(■«‘s is lo l)o rt'allooatod 
anioni.! in'ivalo oporal«»rs, local people should 
have an o|)porlunily lo parlieipalo in planning 
the roallo<;alion. 'The ulliniale (eat of public 
land inanaKomenl goiiei ally lies in its olloe.t im 
tlio oonnnuniiy in whieli itn* lands are loeaiod. 

A woll-balaneed land prograin ineludc'S plan- 
ning and aelion on bolh Slait' and Itjoal levels. 
The oxa(;t divisitin of respniisibilily bt'iweeu 
Stale aiul lofsil a)'<‘neies will nalnrally dlll'er 
from Sla«; Uj Sian*. Il will depend nptiu such 
faeiors as tin; goveinnieulal unit ovvnini' llie 
land, da; type of land-niananing agencies 
alr<!ady tleveloped ami die sneeess wilh wliich 
they liavi; nperaletl, da* eonsiiindonal and leg- 
islative proviiiions for adminisirauve organi/a- 
lion, and da; giaieral aldlmle toward the (pies- 
linn of eontrali/ed anthoriiy. In general, it Is 
probable dial the Stales timsl asHtiiue .some 
reNponsibility lor linaneing pioteeiive and de- 
veloiimeiKiil programs. As part of this I'nnelion 
the Stale should providi* teehnieal assisianee 
in carrying mil the program. I'‘ore!i{er.s, agron- 
omists, ceonomislii, and oilier professional gnmps 
niicdtid in planning for pulilie land managemenl 
prolmbly should be supplied by Slate ageueie.s. 

M{|iially important limedons imisl be assmned 
by llie cili/eiiH of llte loealities ihrmigh eonniie.H 
and minor units of government. Kven where 
the land program of a Slate is liasrd on a <;eniral 
aitllioriiy, it is possilile and desirable to localize 
policy making and administration lo a cousulcr- 
able extent. In certain areas, (dr instance, local 
odieial.H .Hhoiild hiive the resiumsibiliiy for de- 
veloping Hp<;cille iirngiams ami procedures for 
fixing lease niles, allotting tis«‘-privileges among 
individuals, and the like. Much of the admm- 
iHlralive work will necessarily lie Itamlletl ai the 
local level, and cminty agencies in;iy be he.sl 
tidaptcd for sucli work ti.s issuing hmscs, ctjllec.l- 
ing renuds, supervising hmd niilizalion, ami 
handling complaints. 'I he use of cooperative 
associations lo bring abmil .sound lanil manage- 
ment also belongs at the local level. 

Tlic present cooperative land use jthtnning 


|)n)grani should .serve as a convenient and ef- 
fective means of developing a basi.s for better 
(XKH'dination of the programs of the various 
IjiikI management agencies. While such local 
planning group.s as county planning committees 
include rcprc.scniativc.s of State or Federal 
jift<*m‘ic.s, the esfk;nce of the program is decen- 
tralized planning and j)olicy making by the 
peoph; wlio tire closest to the local situation. 

■run kiu.ATioN ov rKnituAL to statu and local 

LAND I'UOORAMS 

Stale and county programs of land manage- 
m«*nl ami chwclopmeni provide a means of 
imiking more cncolivo use of numerous Federal 
programs for imjjroving Stale and local condi- 
tions. For cx{im])l{;, fore.st and range improve- 
ments, the development of recreational facilities, 
wtmnshed prtncclion tmcl ciuslon-control meas- 
ures, lire control, tree planting, noxious-weed 
control, planting wildlife food and cover, and 
ctirrying on gamc-managcmcnl and protection 
sietiviile.s tire amotig the types of work that may 
1)0 inclmlcd in Federal jn-ograms on State and 
county lands. 'Througli work projects the 
(livilian (lonscrvation Corps and the Work 
Projects Adminwirnlion are able to undertake 
;i mimher of itisks for the development or restora- 
tion of pnl)lie lands. (.leriain types of nssistance 
in soil eoiwervalion mist.smes and cro.sion con- 
trol tire available from the Soil CoiLscrvation 
.Servi(;e. 

( lonstrticlivc tuattagement and development of 
StJite ami eouiily lands may be linked up with 
tin; management of lands acquired under 
hVdernl prognnns for retirement of submarginal 
farms under title UI of the Bankhead-Joncs 
Ftirm Tenant Act and previous authorizations. 
In fact, State programs which prevent the resale 
or occupancy of .suljinarginal State-owned lands 
arc often c.H.HeiUial if the aims of Federal sub- 
niarginal land retirement programs arc to be 
realized. Consolidation of Iiolclings for State 
fore.st [)nr|>ose.s may be obtained through ex- 
change arrangements, or furthered by the Fulmer 
Act, wliicli authorizes purchase of lands by the 
Fcdcntl (hwernment for State forests with a 
plan for eventual repayment of the principal 
to the Federal Government. 
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STATE LEGISLATION TOR BETTER LAND USE 



Interrelation of Measures Affecting Land Use 


C nAi'’i'KKa 1 to 8 iiavc roviowod IcKislalivo 
measures ftir dealing with fairly specilie, 
incUviclual land use problems. Wlieii sueli prolt- 
Icms exist in complete detachment one iVom 
another, a single measure or avery closidy relat’d 
group of measures may he ad(a|uate f(»r (heir 
solution. But these problems rarely if ever occur 
in complete dctachnuait one from anotlun- (l»ey 
almost always occur as groups of imoiTomu'cted 
problems for which one measure oilers «»nly a 
partial solution. 

Why, then, liave tlu! various ineaHures been 
discussed separately? l‘o discuss nnnedial meas- 
ures in complex mixtures a(lai)t<;d to eac)» of (he. 
innumerable problem sinuitions iluii exist 
throughout tlie, country would unduly (tompli- 
cate this report and add seriotisly to its size. 
Chapters 1 to 8 liave lakcn up siugle, appanmtly 
8cparal)lc, legislative measure.s only lu «>r(!er to 
simplify the discussion and to parallel the break- 
down of legislative |)rogramH inui .single ImIIh. 
Most actual land use prol)lem situations retpiirc 
a program of related measures to meet the 
related problems of the area. In such cases, 
analysis of the problems of the area can be 
followed by scleotion from among avnilaldc 
legislative tools of just those tools designed for 
work on the particular dilBcultlcs indicated by 
dte analysis. 

iNTERUELATIiD MhASURES RKtiOIHE ClOORDI- 

NATRD Administration 

The various elements tliat usually go to make 
up a program of land use adjustment will 
generally be enacted singly and will frequently 
be directed at or will add powers or responsi- 
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bitilie.s UMliHeirni csljiiing ‘‘^luie agemcies. .Some 
means Ibrcoonlinming the ii(liniiiiH(rallv<‘ action 
of ibe .State agencifs responsible for tlie various 
lueamiirH may he ueeessary if land use adjiist- 
menl is U> be eniried out as a imilied program, 
In a given .State, one law may relate to work of 
(be fore.sd'y eommissiou; odier.s (o schools, high- 
ways and grantJi-in-aid; and otheis to county 
adiuinistradon of (ax-foiieited land, Team- 
work would seem (o be essential. 

There are at leiist (wo devices tluU should bo 
helpful in obtauiiug ma'e.ssary eoordiu.aliou: (1) 
(Iroupiug eeitaiii related fuuciious or agencies 
under one ailininisirative head, and (2) coopera- 
tive planning l>y agencies operating in the same 
lerriuny. 

(1) Not all (lie fnnc.tions and agencies in- 
elnded in a land uhc. adjustment jirogram are 
8usi*eplible of being grouped or (amiralizcd 
logeilier umler one adminisiradvc head. But 
Bonie groujung seems desirable, since it reduces 
the nnmlier of agrneicH that liave to be brought 
together by other coordinating devices, and 
generally Hinii)lilie,‘i the problem of eoordinatkm, 

(2) A land use adjustmeiu program ordinar- 
ily includes meastires or agencies that arc not 
tlireeily concerned widi land maimgemcnt and 
use as such. For exjunple, it may he related to 
nieaHures or agencies of taxation, grants-in-aid, 
the consolidation or retirganization of local units 
of government. It will l»e relatetl to the local 
g<»vernmcmul jnrisdiciiuiiH in which the lands 
lie. It imiy also be reljiied to various activities 
and agencies of the Federal Ciovernnient. Co* 
opcraiive land use planning- -by community, 
county, and State connniaccs rc]^rc8cnling the 
respective agcndcs togctlier with representative 



nii’ul |)(M>i)lc holds the kry lo iIuk siuuKion. 
On dicin sit hiyiui-n, Sinic ;md ollirialH, 

luul l''r<l(;riil odiciiils. Al the nrass mots lirsl 
und llicii al tlic State level, the sliaiinit of pniiil.s 
of view and the d<-l)at<‘ ovee ways and means 
slnnild lead to die reeoinniendation of wdl- 
romided i)mj.'raiiis to attack the sif'iiiheaiU land 
use and propei'ty pmlilems of the area, with raeli 
unit of KoviTiniM'ni assipiied its apiiroprlate roh; 
in the eoniposile pmipaiu. 

I'kieh nail can l an y out some phase of a total 
prolpam lieller llian tiie oilieni. M'lie Kederal 
Government is in a position to nive Hnaneinl 
assi.Htane.e and |;iddan<-e and lieeanse of eonsti- 
tulional limitaiion the Stairs alone e;m adojU 
sneh kind use nieasnrrs as are tiisenssed in tins 
report, some t\v all of whieli are retpiiiaal in every 
land n.H(‘ prolilem area in the eonntry; local imitN 
of government fretpienily are the luoni pnietieal 
far face to face tlealinKs with lami nser« and resi- 
dents of the area. I lenee a Kital program Hlmtild 
include till iinils of government in appropriate 
coiuhinalion, it immhination tlmt can best he 
worked oul itt fp'uuii iHmatssiun, Htieh as [intvided 
by Ideal and Sliitc plaiminK eoiiimittees. 

TviMtiiM. XIhkh tiK iN'i’i'.itui'.t A'tni) Mhasuhks 

fauul use atlJnHimeni nieJtsmes, wliellier adopt- 
ed singly nr In proHrJtms, are undertaken to 
amelinnile social problems iltat ^mw tmt t»f the 
way kind and Witter is nurd, or the way pntperty 
ril^liis in land ami witter iire tiistrlbuied and 
eonirolled. r.ef(islaiion hiis Itren developed lo 
meet problems in lanti use, some of which are: 

(1) Rural poverty, ineludinf( low levels of 
livelihood; inHeettrlly itncl iustaliility o( income, 
invcflltvienl, and resiclenee; tuiemploymcnl. 

(2) Destruction or waste t)f natural rcHotirccs, 
ineludinp; lintlier depletion, overKra'/.ing, soil ero- 
sion, waste of Wilier. 

(3) IliKli of iniitlle services relative to 
communUy income iitid rmntieial distress of 
local uniu of government, including high relief 
chargc.s, grants-in-iiid required for scliools, roads, 
etc.; ovcrhideliicdness, inability to meet even 
current operating expenses out of tax revenue, 

(4) Flood, silt, and dust damages to both rural 

and urban values and on properties elsewhere 
than where the trouble originaiea. 


Wlum any one or any combination of these 
pn»l)lein.s is more or le.ss chronic in an area, the 
n<*ed f(»r public jtclion moled in a legislative 
progi'iini is indicated. And Itccaii.se use of land 
ami Witter in wny.s that arc not adjii.sted to the 
eapaeitit's ttf the resources is often tlic source of 
the trouble, the program frequently takes the 
foi'iii of latiil use legislation, 

AN OI.DIOt rOUHST Otn-OVF.U AUl'.A AS FOUND IN 
■rilK NOJCniKUN I.AKF, STATICS 

At the lieight «»f the timber Itarvcsl there was 
prosperily and population growtli, l)oth of which 
eiieotiragtid the assumption of dcl)t8 by local 
govei nmenls for the. creation and expansion of 
public facilities. Now limher depiction is rc- 
Ihiclcd in declining employment and reduced tax 
revenues lo luetU costs of local government that 
are rcltidvely high because of excessive in- 
debtedness.- 

Cui-ovjir lands have been in part dispo.scd of 
to settlors, settlement has taken place on poor 
lands and the pattern of settlement is scattered. 
All stiulenioni, even on good land in good loca- 
tions, lias to meet the costs of subjugation and is 
(Hslressetl for tu least a few yeans. Settlement on 
pt)or land makes for low incomes; lax payments 
are slow mul loetil governments financially 
disti<i.ssi’<l. 

.Scattered aelllement .significantly raises per 
capiui cttsls of public services relative to tax 
yield; this Is followed Ijy further financial dis- 
lre.ss of locitl govcrnmeni,s and demands for 
rxiensivc grants-in-aid from outside tax rev- 
cmie.s. 

Gui-ovcr lands unsold for settlement usually 
arc not managed by the limber operator for 
future limber crops. With littic income from 
the land and alow sales to settlers, large areas go 
lax delinquent, furtlier distressing local govern- 
ments; va.st blocks of uncontrolled, unmanaged 
lands produce liUlc or no socially valuable 
product and endanger adjacent and inter- 
mingled areas under management by public or 
private bodies. 

Diaircsscd local government units are apt to 
increase tax rates with a resultant increase in 
nonpayment of taxes. A vicious circle is estab- 
lished that may extend its radius far, before 
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public opinion or failure 10 increase Kovernmenl 
revenue calls a halt. 

Local units of ffoverninciU or^juhml (<» (it the 
close agricaillural .setth^ineiU that was expected 
cannot meet the needs of the atUual soitlcmeiU 
pattern without exce.ssive co.sls. 

Legisldlivc Measures Ncetleil In Meet Vrohlems nf 
l/iis Area 

What inea.sures to meet the problems of liii» 
area might a ttnified progriun of legislative de- 
vices contain? 

-‘L’o coniine further .seiilemenl to 
better lands or to areas already set ihulsiillieiemly 
to make lln^ rendia ing of public. s(‘rvlei\s reason- 
ably edicieiu and eeonomicid. 

Loud fuirchnsr. and e.w/ioiige,- 'I'o retnovi^ non- 
conforming uscr.s from artias now zfme<l aKaiiwl 
occupancy and to facilitate management of 
public land areas by ac(|uiring parcels imporiaiu 
to management. 

Acfjimlm of good title to tax-Jm feiled liiiidx. • To 
empower State or local units of government to 
take valid, merchantable titles to lax-roiieiled 
lands by tt simple, direct, l<jw~r<»st. pifiee.Ks. 

Public dmdoluuful, muuap/.iiieiit mid di\l»isilim of 

tax-/or/eited lauds, To resell i<i new or <‘sisting 

settlers lands in areas adapted to ami /oned for 
scltlcnuint, and to manage the remaining iatuls 
for establishment of tlic timber ami reereatioinil 
resources, for llieir orderly iitilr/ntiou and for 
income to the, governimmt units coneerned. 

(hant-in-aid lirogram. 'I'o provide granis-ln-ait I 
by the Stale for es,sential .service.H such a.s .hcIiooI.h 
and roads and paymenis by the iaml-mairnging 
agency to the local units of govermneni in lien 
ol taxes on the lands tinder pnblie managtaneiu; 
granis-in-aid .should he so admiiiisieied iw not 
to encouriige existing seith'inent to n'liiiiin in 
areas zoned again.st .seuhmieiu or lo remili in 
local pre.s.sure ttgaiiisl sneh zoning htTansc nf 
cash grants thus foriigonc. 

Chauges in slruclure. oj local unih of gavetnmente - 
To provide for economy hi govenmieiu iinri 
betterment in quality of services rendered, 
particularly by lotvii-ships and sciiool disirieiH. 

^ The program of measures iii-itdiy (le.serihed 
includes most ol ilie elcmeni.s discussed ami 


reeoinnieiMlmion.s advanced in (diapiers 1 
ntir.'d /nning; h, 'I'he Siniclnn- and Fmicii„n 
ttf Uni-id Local ( hivci nnicm ; 6, iVoccdure for 

Rural Tax-Mcliiiq Laiids; mul H, Manage- 

rncni and Development of .Slate and Coiinty 
l.andH. ^ 

A (IHASS1.AN0-1AUMINM AUKA Ol' nVKm'XI'ANnKI) 
Ciun- (Iiri.TIVATION AS M.IINO IN TIIK NOUTHKUN 
UUKAT I'l AINS 

Fanning, paio-nicd after Imiiiid agiLailtiire 
bill eairieil out on the (.‘real Plains, has led U) 
(lie plowing of grasiilaiids luit adapted to m-op- 
ping iiiui to the eMablisliiiieiu of a size of farm 
ailapied (o rro]i f.oiiiiiig Imi not to more ex- 
Inisive .‘iysteniM. '1 he residi has been low in- 
eonies, violently iiiist.dde with [be weather, 
(ilowed areas iliai should be in (pass, and areas 
in grass snbieeO'd to serious overgi'azing, 
Owneoiliip units t>f a size pnalieaieii on crop 
fanning, with owiier.s wiihdy si-aitered and of 
many types, liindeis eonsolidalioii of control 
into units adapnal to l onditioivt and eneourage.s 
nniegnlateil exploit.uioii of lands not loenlly 
coniioileil. 

Low Ineomefi to local iiseis and low or no 
ineoines to nomrsiileni ownias an* relieeled in 
iionpayiijeni oj i.txes and tax di'liniiiiency with 
resnitam iinamial disliess of local iinlls of 
govcrnnieni. 

Piiblii- servues plamieil, biiill, nnd lintinced 
when a rio.se p.uirm ol seidemenl was antici- 
jiaied, have pijed up local govei luiu'aial debt 
heytmd ihe capacity of a .K|»aisr population and 
a less inie'iiMve sysirni of land use. 

I'inaiicially distressed loeal govermuenis are 
apt to raise rates iliiis |in»i!iicing some fiu'liier 
noMpayineni of taxes; the vieioii.s circle con- 
tinues. 

(lidiivaiion of lands not nda[ited to enliiva- 
tinn .nut overgra/Ing of grasslands results in 
fieveie erositm fnnn the high wind velocitie.s 
and loirential rains typical of much of the 
area; wind and water erosion and Hash rim-o(r 
pnalnee (loot! and .silt thmiages down the 
water eourse.s ;md dusi rinmages in fur distant 
areas. 



LepJslolii’C Mi'd.mirs .Nrcdet! to Meet I'rnblems of 
This Amt 

WiiiU Mtriisurcs lo mccl iIk? problciuH t>f tliis 
area mukIiI. a nnil’ual i)i()|'rain of lep.islativo 
(levia'K eonlaini’ 

Soil (■oitsfrvnlioti ilistritls, 'I'd provider n in(‘anR 
for a)ns«)li(la(inff coiKrdl nf ilir ruiujjlrx, diltiiw* 
ovviicrsliip patieni on f'la/iii}; landa; to ration 
lli<“ fpa/ini!; n'Soiii<-r;i ilaiii (•.niKroIlrd anionjj 
))()ssil)l<‘ UMCiJi under r<*)'ulaliotiN dcsii'iuMl to 
naiHcrv*' die and rclialiilitate and 

Hlabili/(‘ oi'cnpaney and aiul to losltT eon- 
soi'vaiional usi* oral! landii in lia- diHtriol. 

('.oofinalivi' i',ni.ziii/i o.wiuiiitiniis. May t»r may 
not 1 )(^ needed to faipplenieni die soil eonserva- 
liim dislriel.'i; die disiriei may seiain* eonirol of 
lh(^ ownersliip paltern, Ian plaet^ nmna|‘enieni 
of some of die fp a/ini; lands in die luuuis of an 
assoeiation of users, 

AtufiiisHion of tii\'ih-/itii{iifnt hmh. 'Co enable, 
Kovernnieni lo lake valid, niarki'tahle (hie (o 
forlelled lands by some sitiiph-, dire.id, low-eost 
proisrsH. 

DwlolmnU, imum\mfut, iiiiil ilisfioKition of fmhlic 
htuls,’ '\\) sell to privaCe users ibose pnblie 
lands suited (o private ownersiiip and to develop 
and inanai'e die remainder lor restoradon of 
^p'lis.s eoviM' aial for orderly ntili/aiion diroiit'li 
soil eonservation disiiiets or nra/ini' assoeia'- 
lams, and for ineome lor die loeal governments. 

hnihasf at rxihiuiy/ oj ioml. 'Co pnreliase or 
exelianf'e private lands not .snilable for farming 
bni oeenpietl for lurmint!: and, Imiltev, to I'aeill- 
lale nianaM<'ineni of tidier nonfarmrd laud.H 
eonirolled and nianay,ed by pnltlie. or (jiiasi- 
pnblit' bodies. 

(lhim[es tn the sltudttre mui futu titm uf local h/iiVt 
of fiovnumeuts. ‘j'o adapt loeal fpiv’enmienis, 
iacludin|.f eonniies, u» the needs that exist for 
pnblit' services nntlej' a lutire (‘.xiensive sy.siein 
of land ns(‘, and to ibe piohahle tax yield; and 
It) enable them stiteeNNlhlly n» assmnt? new 
respnnsibilhies t>f lunil jnanin;enirnt t)!' the. vast 
lands I'orfrhetl for taxes. 

(hcmi-iu-aiil inoyrum. To providt* Shite grants 
U) local unit.H for e.sHeiuijil serviee.s beyond their 
power 10 snjiply tmd payments from land 
managing ttgencies to the local governmems in 


li™ <.r lax revenue on the land in public man- 
agemeiu; such a program must be administered 
so a.s not to cneourage continued or further 
scuirnient in areas not adapted to .settlement. 

1 his program of mea.sures includes most of the 
elemtmi.s disciwsetl and recommendations ad- 
viinced in (^hapter.s 3, Soil Conservation Dis- 
IricLs; .* 1 , The Sinieture and Function of Rural 
Cocal (iovta-nmciU; 6, Procedure for Rural 
Tiix nelliuiucm l.aud.s; 7, Stale Land Purchase 
lor r,:md U.st^ Adjustment; and 8, Management 
and I )cvclopnicnl. of State and County Lands. 

A l)1STHKS.SKn llUUOA'l'r.n-OUAZINO AREA AS FOUND 
IN Till', IN'ri'.UMOUN’t'AIN RKOION 

in such an area tiic problems to be met and 
the mcasiire.s ns<‘fnl in metaing thiMn arc practi- 
cally the same a.s llioso dcserilicd for the grass- 
land-farming arcii.s of tlie Great Plaias. But 
here, hi adtUtion, there is the added complica- 
tion of water use, ^vfuer rights, and irrigated 
farming in eonjimeiion with range use. In these 
ar<‘a.s (li<-. waste of water resources, not from 
ignoranei' of proper meiliods alone but because 
of the owneiship paiiern of water rights, is a 
prohimn tiddhional to ilio.se jbimd in the Great 
Plains. Then, loo, the fiwnership of vast areas 
oi land hy the Federal Government introduces 
(he iH'cd for close asstielaiion between it and 
Siau* ami local governments in tlieir land-man- 
agiMucnt polades in order to coordinate their 
|)oli<ies and heller lit them to the needs of the 
users. 

Wait'r rights distributed without regard to the 
chararuT and (piality of the. lands lo which the 
water Is to he applied and without regard to the 
uses to wliieh it will bo put frequently rc.sult in 
greater use and lo.ss of water than is necessary or 
K(K'ially desirahlc. . Water and land used in 
heller relation lo one anotiicr would increase 
production and raise llic incomes and wcll- 
heing of the dejamdent popuhiiion. 

Additional legislative Measures Needed to Meet 

Vroblems of 7 his Area 

Thus, hc.sklc8 the measures clc.scribed to 
ainclioralc the problems in the grassland-farm- 
ing area, another legislative tool will probably 
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he needed to get at tlie proljleniH of ilie (lisliTSHOtl 
irrigation-grazing area. 

Modified rules of apfx'oprwfion.- 'I’o g<;i gr<!;uci' 
l)rodu(;Livity from eombiiKul land and water 
rcsourec.s and le.ss loss of water and eons<u|nenl 
larger incomoH and greater tax-yi<;lding t^apaeity. 

Subsurface water law.- ‘I'o regmlate rigliis lo 
and iwc of sulwurfaet! wtiler.s (if they are impor- 
tant in the area). 

In the irrigation-grazing aresi, llte (tads des- 
criljerl in chapters 3, fi, and 7 ncetl lo he 
.supplemented by (l>e tools Hn|i[ge.su;d ijt ehapier 
2, Stale WaUu' Laws. 

A mOin.Y DNSTAIlI.Ii •ri'.NANdY AUMA AS rotlNO IN 
'nil'', uo'n'oN Hia.'r 

MI con.servnlion ellorls iiave been hiiHl('r<‘<I 
more or Ic.ss liy the widesprisul inseemity of farm 
tenants. Pre.sont leasing arrangemenis, 1 year hi 
length and based on tla^ production of ea-sh 
crops, discourage the tenaiil from planning a 
long-time conservation farm program and reduce 
lltc tenant’s partic.ipation in consrrvaiion 
activities. 

The cost of high mobility of tcmim farmer.^ 
not only aflecls teiiaiils and (heir landlord.s in 
terms of direct expiaise.s of moving but uIno 
prcvenlH tlie full utilization of farm re.somce.s 
which might be aeiiieved uad<a' more siabte 
tenure conditions. A largt! pKiporiion of the 
tenants remaining cm farms do not Imve assur- 
ance of occupying the farm beyond any one year 
and consequently their position as regards 
planning is mucli die same as if they ucinally 
moved. 

Tenant moliility and insecurity not only reduce 
tlio tenant’s income and Iiis partieipation in 
conservation aetivUie.s, bm also disrupt aiul 
retard the development and c^fTectivcncM of pub- 
lic services through poor llnancial and personal 
cooperation. 

nigh rent and credit charges may re.Hiilt in 
loil exploitation and lower incomes, with ulii- 
mate loss to both landlord and temuu. 

Ugislaim Measures Heeded to Meet Probtms of 

This Area 

What measure.^ to meet the problems of Uiis 
irea might a iminecl program of legislative 
leviccs contain? 
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Imfmwement of lease, arntrads, 'I',, faciliinte - 

(1) WrilKm a|-riciiltui;d le.iscs; 

(2) Kemoval of impiuvements nuidi; by iciruit 
at lerminali.m ..f h-.-.se, „r eompensall,,,/ of 
lenanl by Imidlnrd fur .spetalic iinexhmisted 
inipr<iv<*ments made by lemuiC 

(3) Coiupeiemlinn ..f landlord by i,M,ani, for 
detenor.iiicm or .lamages due n, laetoi-H 
which ih(> tenant has ciuilrol; 

('!) 'lerinination of leaMen only .-d'ler notice 
has been given 0 niomh'i in advanctr; 

(.'i) Amninaiic renew.d of a,;rif,iltmal le.ase.s- 

(6) Settle, neni of lamllord-Ienant dillereneei 
liy loc-al arbitration boards cnnqmsed of repre- 
senlitiives of boib parties. ^ 

MaumimaU ,md dis/miliwi of },uhlu hnd.w 
provide forsalenrm iaii, public lamis to .piali- 
hell tenant fariner.s and renting public l,„ids m 
lenanl farmers iind,-r Imig-iinic ngreemcnis. 

Soil cumemUion disbids. 'I'., encounige |,lu! 
mcorporjHion of conservaiinn provisions into 

‘•“nb-a< i.s used by i, mauls and landlords 
in the district. 


(•tmt-iu-aui iuonram. To provide granis-iii-aid 
liom ilm .State m local nnits of govcrmiieiit for 
c^-mial public scrvi.rs. cl.iclly education and 
liealth, which these local govrrimientiil units arc 
mu ablt? to furnish, 

Huh progiam of mcasiiies inclmlrs most of 
die eleinenif, disfussnl ami I'ecoimmmdatlons 
adviuM-ed in chapter, s 3, Soil Conservation 
Districts; <1, l-'ami ‘[‘eimncy Law; S, 'I’he .Siruc,- 
line and |•■nnclion of Rural Liical tioverimient; 
H, MamiHeinent and l)evch»pmeni of .Stale and 
(loiiniy Landn. 


MKASdltl-S 1 IIA'r Auk Ai.WAVS (InMt'I.UMKNTAKY 

In most areas, because itf the imuire of the 
piotilems fmiml, immy of the legishilivtMleviees 
uiendoned in this rigjort ^vill ln^ mailed in some 
form or cmiibinalion. Hut ihere are certain 
mejiHtircH that slumlil always be us<*d in combi- 
mitum rcKardless of area or problciii; if one is 
iisial dm other .should alway.s actaimpany it. 

\.oniiiRi suhniaiffinal luuil Inmliase, /.oning is 
frcquemly an rll'cctive and useful device to 
prevniii Reldemeni taking place in areas where 
die public reels .seidcnirm would be socially 
dclriiiiciual. Zoning may tdso provide for 



tcriiiiiuition of iionconloi'niin); uses, for hisliincer, 
Colorado and I’ciui.syivania law». 'To dale 
it has used only lo |in’v<'iil t>rw .settle- 

oient; scUth'inenl already presenl reiiiahiin|r 
uiidisInriH'd. /.oninf' an area a('ain.sl seiile- 
nienl, thereldre, talu-s ean* of die riiiure rather 
than die present; ii neither prtivides for mantii'e- 
meiU of the pnhiie lands in the area nor elinii- 
iijites tlie costly seatK'ied settlement that intiy 
he tilready tln’re. 

On (he olher hand, land purehtise (‘an take 
care ol' (he present, lint i( can cover the riiiure 
only at jp-eal expense nnd«‘r a land-pnrcha.se 
program. Only scattered ducts of occupied 
land may need to he ae(|nired to accomplish 
the iirinctpal current i-o.-ds of land use iidjo.sl- 
iiKoit, hut so loiiK as laif-e ;ueas oi' nnocciipied 
lirivale hmdsi'xist within th«‘ area, pnrclia.se ami 
manaf{eiuem poli<;y(»r all lands lutiy heretpilrcd 
toinsnn'aKain.'U I'nrtlier.setdeim'nt. I'ar |•rea(er 
Slims for purchase may hy ih.at I'act he needed 
ihjin tire r(a|uired to purchase the cmreiiily 
oeeupurd lands, 

In such cases /oniuK nnd purchase make per- 
fect complementary meitsitre.s. I’.iiher is Inrtter 
n/r for the presence nf da* other; neidier is 
fully eHecllve alone except at nnwarrimied 
cxjicnsc. /otiitiK Icftishtlion shoitld always he 
iiccompiinied hy collateral leiiishilion mithitiiz- 
iiig piihlie. land pureliase, imd letpshtiion for 
public land purchase .shuitld u.sually he arcom- 
panit’d hy leHlsIadon for zoning. 

waiuw/iiifiil of /iiihlic Imils; rltm^ifx in the 
slnicliire oml fimitum of luuil f<<ii'riiiiiieiil. /oiling 


and public land management not only diange 
pallern of .■untlcmcnt and the intensity of 
h'mcl nsc and hence raise problems as to the 
oiganiztition ol local governments, but arc also 
new lorms of government action, and necessarily 
laiscr jukhdomil cinestions as to the function of 
Kovcrnin<mt.s. 'j’o he complete, a legisla- 
tive pi‘ogram for zoning tmd public land man- 
agenienl iim.s( give considenition to i(s cfrect on 
l'«-al ■i.M.nu and pn.vitl,. r„,. apprciiriate 
lIuoMKh aanpliaiicnlaiy Icgisla- 

live iiiea.stire.s. 

An/tmilion of tax-tMhu/tiaU land; mnnai^ement and 
drvchlmtent oj fuiblh: land. In any area where 
tax delimiiiency is ti prohlem, tho.se two 
immsunts ar<‘ hut (wo pha.se,s of a single action, 
(h'timg a valid marketable title simply and 
•piiekly is a necessity If the public agency is to 
have adetimue control over use and disposition. 
Um ptrssessing a gootl title in iLsclf merely sets 
die stage for the real piihlic responsibility of 
cla.ssirying and then rehabilitating, managing, 
tn- .selling (ho lands thus acquired. Only by 
managing its public, resources, many of which 
will have been obtained through the tax-for- 
lekiire roiUe, will ilie public seeurc the potential 
henelil.s the rcsourcc.s Iinve to oircr. When 
liix dt'liixjuoncy i.s a elironic prolilcm, there is 
need for legislative means to acquire good, 
secure titles; once tiio Govermnont stands 
po.ss('.ssed of land rcsourcc.s, their usefulness, to 
he realized, requires legislative devices for 
ela.s.Hilu;ation, dcvolopmcnt, inEmagement, and 
disposition. 
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